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The Honorable Carl Vinson first became a member of the House Naval Affairs Committee in 1914 as the newly 
elected Representative of the then sixth Georgia District. This was five years before Admiral Arleigh A. Burke 
was to enter the U.S. Naval Academy; it was twenty-seven years before World War II was to focus the nation’s 
attention on the might and mobility of seapower—that national survival depends upon control of the sea. The 
arrival of Congressman Vinson on the legislative scene marked the beginning of an unusual military wisdom which 
has, this month, served the nation for an uninterrupted forty-five years. 

In 1932, the year in which Admiral W. V. Pratt was the Chief of Naval Operations and Lieutenant Burke reported 
aboard the U.S.S. Chester as the assistant gunnery and main battery officer, Congressman Vinson became the Chairman 
of the House Naval Affairs Committee. That Committee was combined with the Military Affairs Committee in 1947, 
and as the ranking Democrat of this newly formed Armed Services Committee, he succeeded to its chairmanship 
during the 81st Congress. 

Congressman Vinson early developed an educated insight into the meaning of seapower. Prior to the second 
World War he frequently found himself a lonely advocate of an adequate modernized Navy. His vital and vigorous 
leadership of the ship replacement programs of the 1930’s and his early recognition and championship of naval 
aviation, dramatize the military understanding and foresightedness which has marked his service from 1914 to the 
present. Since 1947 these unusual attributes, combined with an ever broadening experience on the weapon frontiers, 
have rewarded all of the armed services. He brings to their interests a broad, thorough and sweeping grasp of today’s 
complex military problems. Naval history will record the hand of Carl Vinson through forty-five vital years of 
unparalleled seapower. National history will record the hand of Carl Vinson in the birth and development of the 
nuclear power, space age. A symposium for the Navy Department on the legislative process must begin by honoring 
this gentleman, legislator, lawyer, statesman and dean of military affairs. The JAG Journal is privileged to have the 
Honorable Carl Vinson introduce this issue on the Legislative Process. 
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THE LEGISLATIVE PROCESS 


By 


REPRESENTATIVE CARL VINSON 
CHAIRMAN, HOUSE ARMED SERVICES COMMITTEE 


of the JAG JOURNAL probably because I have 

had a slight acquaintanceship with the legis- 
lative process. I accept this honor with pleas- 
ure, but with fair warning to all that one who 
lives close to the forest may frequently miss see- 
ing the trees. 

The Mystic Order of the Seven Seas has many 
esoteric and unusual requirements. By that I 
mean to say that “he who chooses the life of a 
sailor must be ready to master a variety of 
trades.” Of all the assignments that fall to the 
lot of a naval officer, probably none can be so 
frightening, or so rewarding—depending upon 
personal outlook—as that which involves the 
legislative process. 

It is for that reason that the contents of this 
issue of the JAG JOURNAL should be read, 
studied, and digested by all naval officers—sen- 
ior, junior, reserve, temporary and regular. 
No one knows, for sure, where or what his next 
assignment might be. And that assignment 
could be a mighty important one, from the 
Navy’s viewpoint, if it involves or pertains to 
the legislative process. For it is through the 
legislative process that each Service presents its 
views to the Congress—views which are very 
important to our country. Frequently they 
form a considerable part of the basis for the 
decision of a Committee, and eventually the 
Congress. 


| ‘cr the BEEN ASKED to introduce this issue 


W5ILE IT GOES without saying that any 
information furnished to a committee should 
be factual, informative, and complete, still, an 
officer submitting his views to a Committee can 
frequently be made ineffective—or less effec- 
tive—because he does not understand the legis- 
lative process. 

The legislative process is not as bewildering 
or as confusing, or even as awesome, as some 
are led to believe. 

It is a somewhat complicated, but neverthe- 
less vital part of the American way of life. 

It may sometimes appear to be slow, but it 
is by all means sure. 

Most important, it is responsive—by that I 


mean that it is responsive to the will of the 
American people. 

It is a system by which the elected represent- 
atives of the people meet, discuss, and com- 
promise their various views and opinions in an 
effort to preserve and strengthen our way of life. 


Laws ARE NOTHING more, and nothing less, 
than the needs and concerns of the people, ex- 
pressed in words and requirements. 

All the laws that are enacted by the Congress, 
by State legislatures, or by other regulatory 
bodies, have as their main purpose the accom- 
plishment of what is best for the vast majority 
of the citizenry of that particular government. 

And the people who are elected to these offices 
are usually quite conscious of their responsi- 
bilities; duly appreciative of the confidence ex- 
pressed by their constituents; and quite sensi- 
tive to the fact that legislators, for the most 
part, are people. 

In fact, if there is one lesson that must be 
learned early in the legislative process, it is that 
legislators are no different than shopkeepers, 
furniture dealers, bricklayers, farmers, teach- 
ers, chemists, soldiers, sailors, engineers, den- 
tists, and salesmen. In other words, legislators 
are human beings endowed with the failings and 
strengths usually possessed by human beings. 
And because they act like human beings in all 
respects, it is not unreasonable that in dealing 
with them, a normal human reaction is the best 
form of behavior. 


THERE ARE CERTAIN procedures that must 
be followed; there are certain approaches that 
should be taken; there are a multitude of situa- 
tions that may arise for which there is no rule, 
custom, or precedent. But if the officer present- 
ing his Service’s position to a Committee will 
first seek to understand the legislative process, 
the chances are he’ll do a better job for his 
service and for himself. 

For those who are now serving, will serve, 
or may some day serve in an assignment that 
involves the legislative process, the following 
pages this issue of the JOURNAL can be read with 
profit. 
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CONGRESS AT THE HELM 


The Saga of H.R. 1980 


By RADM JOHN S. McCAIN, JR., USN 
CHIEF OF LEGISLATIVE AFFAIRS 


FEW YEARS hence we may have occa- 
sion to pick up the morning newspaper 
and read a news article announcing: 

“The President yesterday signed into law an enactment 

of Congress authorizing the Navy to construct the first 

armed, rocket powered space cruiser which shall be 

named the USS MARS.” 
Similar news articles appear daily in publica- 
tions throughout the country announcing the 
creation of new laws, many of which have a pro- 
found effect on the lives and welfare of naval 
personnel. How are such laws conceived? 
What part does the Navy play in their enact- 
ment? It is the purpose of this article to shed 
some light on these questions and to explain 
generally the various twists and turns in the 
legislative labyrinth which a bill must take if it 
is to become a law. 

A legislative proposal first sees the light of 
day when it is introduced by a member, or in the 
case of the Senate, possibly by several mem- 
bers acting as co-sponsors. To assist in the 
difficult task of drafting bills, Congress main- 
tains both a House and Senate Office of Legis- 
lative Counsel. This service is augmented by 
the research facilities of the Legislative Refer- 
ence Service in the Library of Congress. 

The measure which is introduced may be a 
Bill (S. > BR. ), a Joint Resolution 
(S.J. RES. ; H.J. RES. ), a Concur- 
rent Resolution (S. CON. RES. ——; H. CON. 
RES. ), or a Resolution (S. RES. ——; 
H. RES. ). The Concurrent Resolution 
and the Resolution deal with parliamentary or 
internal matters peculiar to the Congress or the 
body in which they originate. They do not, as 
do bills and joint resolutions, require Presiden- 
tial approval and become law. Joint resolu- 
*Rear Admiral John Sidney McCain, Jr., U.S. Navy, became the 
Chief, Legislative Liaison, Executive Office of the Secretary of the 
Navy in 1958. In 1959 the Office of Legislative Liaison was changed 
to that of Office of Legislative Affairs. Prior to his present assign- 
ment, Rear Admiral McCain was Director of the Progress Analysis 
Group in the Office of the Chief of Naval Operations and then Com- 
manding Officer, USS Albany. Among the numerous combat awards 
he has received, Rear Admiral McCain has been awarded the Silver 
Star Medal and the Bronze Star Medal with Combat “V”. Two 
years after graduation from the U.S. Naval Academy in 1931, he 
reported to the Submarine School in New London. Since then he 
has spent the major part of his naval career in submarines. His 


commands have included the USS Skipjack, the USS Gunnel and 
Submarine Squadron 6. 
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tions, incidentally, are used customarily for less 
significant types of legislation as, for example, 
the admission of foreign nationals to the service 
academies. 

Those bills which may become laws are 
further identified as either public bills or pri- 
vate bills. The latter customarily provide relief 
for an individual or an organization and are of 
little direct interest to the Navy although they 
constitute a large portion of the work of Con- 
gress. The Navy is principally concerned with 
public bills, particularly those which constitute 
a part of the Department of Defense Legislative 
Program for the current fiscal year. 


LEGISLATION OF THIS nature which 
originates in one of the executive departments 
is customarily transmitted by letter simultane- 
ously to both Houses, where it is officially re- 
ceived and acknowledged as an “Executive Com- 
munication”. There the legislation is referred 
by the presiding officer, with the assistance of 
the parliamentarian, to the appropriate stand- 
ing committee which exercises jurisdiction 
over the subject matter. 

By and large the legislative power of Congress 
is concentrated in these standing committees. 
For this reason there are constant pressures at 
work to increase their number. A high point of 
350 such committees was reached in the Third 
Congress while today there are 36—20 in the 
House and 16 in the Senate. The subjects for 
which they are responsible are divided, for ref- 
erence purposes, into almost 200 categories. 

When the legislative proposal is received in 
the committee to which referred, the committee 
chairman, who is always the majority party 
member with the longest continuous committee 
service, has two courses of action available to 
him. He may “pigeonhole” the bill (refrain 
from placing it on the committee calendar), 
which for all practical purposes effectively kills 
the measure inasmuch as it takes a majority of 
the total membership of the House to discharge 
a bill from a committee, or he may elect to have 
it heard by either the full committee or a 
subcommittee. 

In this connection, most of the major standing 
committees have two or more subcommittees, 
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many specializing in a particular field. For 
example, there are five standing subcommittees 
in the House Armed Services Committee. Three 
of these, Subcommittees +1, #2, and #3, deal 
with general legislation, while the remainder 
have more specialized purposes as denoted by 
their titles “Special Investigations” and “Real 
Estate and Construction.” Each subcommittee 
has an individual chairman and a membership 
composed of majority and minority committee 
members in such numbers as the full committee 
chairman deems necessary. 


In THE HOUSE ARMED Services Committee 
it is customary for the chairman to introduce 
the proposal if it is one which he has decided 
will be heard by the full committee; otherwise 
the subcommittee chairman whom he has nom- 
inated to conduct the hearings will “drop it in 
the hopper.” The mechanics of introduction 
consist of the simple task of placing the pro- 
posal during those hours when Congress is in 
session, in the box referred to as a “hopper” 
which is located on the desk of the bill clerk. 
This official assigns to it a legislative number 
(H.R. 2), notes the name of the sponsor and 
the committee concerned, and forwards it to the 
Government Printing Office where it is printed 
and available for distribution the next morning. 

Let us assume that the legislation authoriz- 
ing the construction of the USS MARS was 
sponsored by the Department of the Navy, was 
referred to the House Armed Services Commit- 
tee for its consideration, and was introduced as 
H.R. 1980. Since it is considered “must legis- 
lation” it is felt that no effort should be spared 
to obtain its enactment. What can be done? 
Must the Navy sit back with folded arms and 
await action on the part of the committee? No. 
At this stage the Office of Legislative Affairs is 
responsible for interceding with the committee 
in an effort to obtain early consideration. 

It is also at this stage that the importance of 
the professional staff members of a committee 
becomes manifest. Under the Reorganization 
Act of 1956 each committee is entitled to a staff 
of four professional research assistants who 
are appointed by a majority vote of the mem- 
bers of the committee. They are aided by a 
clerical staff, usually of six, which handles the 
myriad details involved in processing legisla- 
tion. These staffs, which, in the case of the 
Armed Services Committees, are appointed on 
a permanent basis without regard to political 
affiliations, provide our direct channels of com- 
munications with the various committees. 


RETURNING TO H.R. 1980, let us assume 
that the Chairman has decided that hearings 
on this bill will be conducted by one of the 
several standing subcommittees and that the 
subcommittee chairman has announced that 
hearings are scheduled for next week. The 
hearing is to be held in “open” (public) session 
since it is not anticipated that classified matters 
will be discussed; otherwise the hearings would 
be conducted in “executive” (closed) session. 
Since House rules prohibit committees from 
meeting while Congress is in session unless the 
House grants special permission, committee 
meetings on H.R. 1980 will be held in the morn- 
ing, before the House convenes at noon. 

The committee (subcommittee) will be called 
to order by the chairman who customarily an- 
nounces the nature of the hearings and reads 
or has read reports and correspondence re- 
ceived from government agencies, organiza- 
tions, or interested private citizens. Following 
these preliminaries the first witness will then 
be invited to take the tall-backed chair reserved 
for witnesses and express his views on the legis- 
lation. (If the proposal is one of general appli- 
cation our witness may be assisted by “back up” 
witnesses furnished by the other services. 
These individuals do not usually testify, being 
present for the sole purpose of answering 
questions peculiar to the service which they 
represent.) 

Once all witnesses have been heard the com- 
mittee (subcommittee) will enter into its delib- 
erations on the disposition of the bill. These de- 
liberations, including the vote, will be conducted 
either in open session or in “executive” session 
with everyone excluded from the room except 
the members and the staff. (The latter is pre- 
ferred on controversial measures since elimina- 
tion of the public permits greater freedom in the 
expression of views.) It is conceivable that the 
subcommittee at this stage of the proceedings 
will decide that the bill requires amendment or 
technical redrafting. If such is the case it is 
customary to have a so-called “committee print” 
(working draft) of the revised bill printed be- 
fore it is put to a vote. When finally agreed 
upon, a new “clean bill” incorporating all revi- 
sions will be introduced and ordered favorably 
reported to the full committee. If the subcom- 
mittee, on the other hand, is unfavorably 
disposed toward the bill, it will most likely 
table it, which effectively eliminates its further 
consideration. 

Let us assume that our bill, H.R. 1980, was 
ordered favorably reported to the full commit- 
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tee. In this case, on the regular committee 
hearing day, the subcommittee chairman would 
report to the full committee the favorable 
findings of his subcommittee. Although the 
findings of a subcommittee are not binding 
upon a full committee, they are nonetheless 
usually adopted, sometimes, although infre- 
quently, with further modifications. If the 
committee elects to table the measure, this ends 
the matter, since an adverse report is rarely 
filed in the House. 

The report itself in written form accom- 
panies the bill when ordered favorably reported 
by the full committee. Such a report usually de- 
fines the purpose of the legislation, its principal 
features, and the reasons justifying favorable 
consideration. It, together with the written 
transcript of the committee hearings, consti- 
tutes a part of the bill’s legislative history and 
assists members in deciding how they will vote 
on the floor. 


WHEN THE REPORT is filed in the House, 
which must be done while the House is in ses- 
sion, it is assigned a report number which is 
also noted on the accompanying bill. The latter 
is then placed on one of two calendars and as- 
signed a calendar number. If it raises revenue, 
is a general appropriation measure, or is public 
in character directly or indirectly appropriat- 
ing money or property, it would be placed on 
the Union Calendar; otherwise, it would be 
placed on the House Calendar. In the case of 
our hypothetical bill, inasmuch as it indirectly 
authorizes the expenditure of funds, it would 
in all likelihood be placed on the Union 
Calendar. 

Since bills are listed and considered on these 
Calendars in the order in which they are re- 
ported, systems have been devised for bringing 
up important and urgent legislation ahead of 
that which is less vital. One such system re- 
served for non-controversial measures is the 
Consent Calendar. Legislation is placed on this 
calendar upon the written request of any mem- 
ber. The Consent Calendar is called on the first 
and third Mondays of each month and if no 
member objects, the measure is passed by unan- 
imous consent. If objected to, the bill is car- 
ried over to the next call of the Consent 
Calendar and if then objected to by three or 
more members, it is stricken from the Calendar, 
for that session, although subject to being re- 
instated on either the House or Union Calendar. 

The method most frequently resorted to for 
calling up a bill out of order, however, consists 
of obtaining a “rule” from the Committee on 
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Rules. This is a committee organized along the 
lines of other committees which, like them, is 
composed of majority and minority members, 
It exercises jurisdiction over resolutions relat. 
ing to the rules and order of business of the 
House, and, since only committees appear be. 
fore it, is frequently referred to as the commit- 
tee’s commmittee. In order to obtain a “rule” 
the chairman of the committee which has fa- 
vorably reported a bill appears before the Rules 
Committee in the company of ranking mem- 
bers of his committee and requests a resolution 
permitting immediate floor consideration of the 
bill in question. Since a rule is requested on al- 
most all important legislation and since the 
Rules Committee determines if and in what 
order the legislation will be heard, it is in a po- 
sition to substitute its judgment (or that of 
the majority leadership) for the judgment of 
the reporting committees regarding the need 
for the particular legislation. A recent exam- 
ple was the prolonged refusal of this commit- 
tee to grant a rule on the important Housing 
Bill of 1959 (S. 57). 

If the Rules Committee agrees that the meas- 
ure warrants expeditious handling it will report 
a resolution to the House, usually fixing the time 
limits for debate, a limitation necessitated by 
the large membership in the House. The res- 
olution, in addition, will indicate whether the 
rule is “closed,” which permits amendments but 
only from the chairman of the committee han- 
dling the bill, or “open,” which permits amend- 
ments or points of order without restriction. 


DurING THIS STATE of parliamentary 
maneuvering there is very little assistance that 
can be rendered by the Office of Legislative 
Affairs. There frequently is, however, a con- 
siderable amount of background material fur- 
nished to the committee staffs in preparation 
for hearings before the Rules Committee and 
the debate on the floor. 

Let us assume that in connection with our 
hypothetical bill the Rules Committee ordered 
out a resolution granting an open rule with a 
limit of two hours for general debate. The res- 
olution would read substantially as follows: 


Resolved, That upon the adoption of this resolution 
it shall be in order to move that the House resolve 
itself into the Committee of the Whole House on the 
State of the Union for the consideration of the bill 
(H.R. 1980) to authorize the construction of a rocket 
powered space ship cruiser, the USS MARS. After 
general debate, which shall be confined to the bill, 
and shall continue not to exceed two hours, to be 
equally divided and controlled by the chairman and 
ranking minority member of the Committee on Armed 
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Services, the bill shall be read for amendment under 
the five-minute rule. At the conclusion of the con- 
sideration of the bill for amendment, the Committee 
shall rise and report the bill to the House with such 
amendments as may have been adopted, and the previ- 
ous question shall be considered as ordered on the bill 
and amendments thereto to final passage without in- 
tervening motion except one motion to recommit. 


Thereafter on the House floor the chairman of 
the Rules Committee or his designee will “call 
up” the privileged resolution and ask for its 
immediate consideration ; debate on the resolu- 
tion (whether to take up the bill) is limited to 
one hour. The nature of the resolution will be 
explained by the chairman of the Rules Com- 
mittee after which adoption of the resolution is 
put toa quorum vote. If the resolution is agreed 
to, as most “rules” are, the Chairman of the 
committee which ordered our bill favorably re- 
ported will move that the House resolve itself 
into the Committee of the Whole House on the 
State of the Union to consider the measure. 
This is a parliamentary device which enables 
the House to act with a quorum of only 100 
members instead of the normal 219. The 
Speaker, while the House is meeting as a Com- 
mittee of the Whole, leaves his chair after ap- 
pointing a chairman to preside. 

The proceedings open with a first reading of 
the bill unless dispensed with by unanimous 
consent, which is customary. As was indicated 
above, the duration of debate in the Committee 
of the Whole is strictly limited by the terms of 
the resolution, in our case two hours—the al- 
lotted time being equally divided between the 
chairman of the committee which reported the 
bill and the ranking minority member. During 
debate each “yields” a portion of his time to 
members who wish to be heard. When the time 
has expired the chairman announces that the 
debate is ended and the second reading of the 
bill “section by section” for amendments is 
commenced. No member may speak more than 
once or for longer than five minutes on any 
proposed amendment, thus effectively prevent- 
ing a filibuster. At the conclusion of the con- 
sideration of the bill for amendments, the 
Committee rises and the Speaker resumes the 
chair. The Chairman of the Committee of the 
Whole House thereupon announces that the 
Committee has had the bill under consideration 
and reports it back to the House with such 
amendments as were agreed upon. The bill is 
thereupon read a third time after which it is 
put to a final vote. 


Four METHODS OF voting in the House are 
authorized. The first method is by voice vote, 


the members voting in unison by “ayes” and 
“nays.” Ifa member so desires he may demand 
a division whereby those voting stand and are 
counted. This is resorted to when the result 
is inconclusive in the case of the voice vote. In 
the third method, the teller vote, the chair di- 
rects that the members in favor of, and those 
opposed to, the proposition, pass in succession 
by tellers, whom he appoints for this purpose, 
in order to be counted. This is the method 
most often adopted when votes are cast in the 
Committee of the Whole House. The final 
method is the “yea” or “nay” method whereby 
each member answers “yea” or “nay” as his 
name is called. This method is normally 
evoked by some member who wishes to put his 
colleagues “on record”; however, it is permitted 
only if one-fifth of the members (a quorum be- 
ing present) concurs. Its use is not author- 
ized in the Committee of the Whole House. 

Let us assume that H.R. 1980 received the 
vote necessary to carry the House. With its 
passage an engrossed copy of the bill would be 
prepared and transmitted to the Senate. The 
President of the Senate, upon receipt, would 
refer the engrossed bill (reprinted as the “Act 
Print” or “Senate Referred Print”) to the ap- 
propriate Senate Committee. There it would 
undergo committee processing which is bas- 
ically the same as that of the House. The Sen- 
ate Chamber procedure, however, would dif- 
fer considerably. 

To begin with, in contrast to the House, 
there is only one calendar of bills in the Senate. 
This, like its counterparts in the House, lists 
bills in the order in which they are reported. 
Thus, to expedite consideration of a bill which 
might otherwise never be reached by the regular 
call of the calendar, any Senator, including the 
chairman of a committee reporting a bill, may 
request by an appropriate motion that a bill 
be taken up out of order and immediately con- 
sidered. If there is an objection, the bill will 
be reinstated on the calendar. Amendments 
are voted upon separately, those proposed by a 
committee being considered first. After all 
amendments have been agreed upon, the bill is 
engrossed and is read a third time. The ques- 
tion on passage is then raised and, a majority 
concurring, the bill is passed. This is normally 
accomplished by viva voce vote only, but the 
Constitution of the Senate does permit a “yea” 
and “nay” vote providing one-fifth of the Sen- 
ators present concur. 


Ir THE BILL which was passed by the House 
has been amended in the Senate it is necessary 
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that the concurrence of the House to these 
amendments be obtained ; a request to this effect 
is sent by message to the House. If the amend- 
ments are minor or non-controversial, agree- 
ment to the Senate changes may be obtained by 
unanimous consent. It is also permissible for 
the Speaker to refer the bill with the proposed 
amendments to the House committee which 
originally had the bill under consideration; 
however, this is infrequently done. If such a 
referral is made the committee will report back 
to the House its recommendations in the matter 
and the bill will then be placed on one of the 
calendars. It is then available to be called up 
at any time for immediate consideration, a 
majority vote determining whether the amend- 
ments will be adopted. 

Normally, however, the House will announce 
its non-concurrence to the amendments and re- 
quest a conference with the Senate in order to 
resolve the differences between the House- 
passed version and the Senate-passed version of 
the bill. Such an announcement customarily 
would be expressed in the following language: 

Mr. VINSON. Mr. Speaker, I ask unanimous con- 

sent to take from the Speaker’s table the bill (H.R. 

1980) to authorize the construction of a rocket powered 

space ship cruiser, the USS MARS, with Senate 

amendments thereto, disagree to the Senate amend- 

ments, and request a conference with the Senate. 
The SPEAKER. Is there objection to the request of 

the gentleman from Georgia? (After a pause.) The 

Chair hears none and appoints the following con- 


ferees: Messrs. Vinson, Kilday, Durham, Arends and 
Gavin. 


The Senate, upon receipt of such advice from 
the House, would normally take the following 
action: 


The PRESIDING OFFICER laid before the Senate a mes- 
sage from the House of Representatives announcing 
its disagreement to the amendment of the Senate to 
the bill (H.R. 1980) to authorize the construction of 
a rocket powered space ship cruiser, the USS MARS, 
and requesting a conference with the Senate on the 
disagreeing votes of the two Houses thereon. 

Mr. RUSSELL of Georgia. Mr. President, I move 
that the Senate insist upon its amendment, agree to 
the request of the House for a conference, and that 
the Chair appoint the conferees on the part of the 
Senate. 

The motion was agreed to; and the Presiding Of- 
ficer appointed Mr. Russell, Mr. Byrd of Virginia, 
Mr. Johnson, Mr. Saltonstall, and Mr. Bridges the 
conferees on the part of the Senate. 


CusToMARILY, EACH BODY designates five 
such conferees (managers), although on occa- 
sion as few as three and as many as ten or 
twelve have been designated. No voting ad- 
vantage is gained by superiority in numbers 
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inasmuch as each group votes as a unit, a 
majority of the group determining its vote, 
In order to have greater latitude in deciding the 
issues involved the conferees normally do not 
receive instructions from the body which they 
represent. However, the conferees are limited 
to deciding only the matters which require res- 
olution. They cannot, for example, add any 
amendments or eliminate provisions which are 
not in disagreement. If they do so their actions 
are subject to a point of order on the floor. In 
normal practice, the conferees reach a com- 
promise which is embodied in a “conference 
report.” 

Consideration of such a report is always in 
order in either House. However, neither House 
permits amendments to the report. When 
agreed to by the body which is first required to 
act upon the report (i.e., the body agreeing to 
the request for a conference), the report is sent 
to the other body for action. If the report is 
rejected by one of the Houses a further confer- 
ence is required. When approved by both 
Houses it is sent to the enrolling clerk who pre- 
pares the final enrolled bill, which is reproduced 
on parchment, certified as having originated in 
the House by the clerk of the House, and exam- 
ined for accuracy by the Subcommittee on 
Enrolled Bills of the Committee on House Ad- 
ministration. When signed by both the Speaker 
of the House and the President of the Senate, it 
is transmitted to the President for signature. 


WHEN RECEIVED AT the White House the 
President has 10 days within which to act. To 
assist the President in deciding whether to ap- 
prove or veto the measure, the Bureau of the 
Budget transmits facsimiles of the enrolled bill 
to interested executive agencies for comment, 
each such agency being permitted 48 hours 
within which to formulate its reply. In the case 
of our hypothetical bill, assuming that the 
amendments, if any, have not rendered the 
original proposal unacceptable, this Department 
would normally recommend to the Bureau of the 
Budget that the Enrolled Enactment be ap- 
proved. This recommendation would be made 
only after the matter had been coordinated with 
the other military departments and the Office of 
the Secretary of Defense. 

On the other hand, if this Department, with 
the concurrence of the other military depart- 
ments and the Office of the Secretary of Defense, 
decided that the proposal was unacceptable be- 
cause of the amendments, a veto of the Enrolled 
Enactment would be recommended. In this case 


(Continued on page 15) 
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LEGISLATIVE PROPOSALS 
from within 


THE DEPARTMENT OF DEFENSE 


By FRANK A. BARTIMO 


ASSISTANT GENERAL COUNSEL, OFFICE OF THE SECRETARY OF DEFENSE 


HE SUBJECT MAY bore some, confuse 
T others, and perhaps even intrigue a few. 

And, yet, a knowledge of how proposed legis- 
lation is prepared or appraised in the Depart- 
ment of Defense is necessary to a full under- 
standing of our national defense establishment. 

It has sometimes been said that the legis- 
lation process is a system of compromise. This 
is true not only of the legislative process 
in the Congress but of the preliminary steps 
taken in the Executive Branch of the Govern- 
ment, including, of course, the Department 
of Defense. The difficulties of obtaining a 
Department of Defense position on proposed 
legislation show the soundness of this observa- 
tion. 

There are three military departments, four 
military services, and several additional agen- 
cies in the Department of Defense. Several or 
all of which have an interest in almost every 
legislative proposal. Each agency or depart- 
ment that is interested in a legislative proposal 
must be given an opportunity to express its 
views. Aims and desires may differ and often 
do. Further, in a world fraught with uncer- 
tainty, in a tempo of rising costs, in an era 
of atomic and missile weaponry, proposed 
legislation originating in the Department of 
Defense must be based on a determination that 
it is necessary to our defense efforts. These 
are but a few of the factors that are involved 
in the legislative process in the Department 
of Defense. 

*Mr. Frank A. Bartimo has been the Assistant General Counsel 
(MP&R), Office of the Secretary of Defense, since 1951. He re- 
ceived his A.B. in 1941 from the Clark University, his LL.B. in 1944 
and his LL.M. in 1950 from the George Washington University. He 
was admitted to the District of Columbia Bar in 1944 and the Massa- 
chusetts Bar in 1950. Mr. Bartimo’s military experience includes two 
years of commissioned service during World War II in the U.S. Navy. 
From 1946 to 1948 he was a civilian attorney with the U.S. Army. 
From 1949 until he entered the Office of the Secretary of Defense, he 
served as legislative attorney to the Secretary of the Air Force. His 
responsibilities since 1949 in Defense Department legislative matters 
have been extensive and varied. They have included such topics as 


Defense Department organization, defense operations and logistics, 
and manpower and personnel. 
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MPOSSIBLE THOUGH IT may sound, the 
various interested agencies in the DOD have 
occasionally come to an agreed position and 
produced proposed legislation for the considera- 
tion of the Congress in as little as two days. 
Thus, notwithstanding the complex and nor- 
mally time-consuming procedure for obtaining 
the views of the military departments, as well 
as the other interested agencies, the system is 
geared for fast action when true urgency 
demands. 

Before describing this process, it is desirable 
to state a few necessary postulates for formu- 
lating proposed legislation. Consideration of 
all salient factors, judgment in depth, common 
sense, and intellectual honesty are necessary 
ingredients for formulating proposed legisla- 
tion recommended for enactment by the Con- 
gress. To neglect any of them may result in 
failure of passage and, more important, it could 
have a deleterious effect upon our military 
posture. These considerations must be para- 
mount in the thinking of everyone, civilian or 
military, who has a hand in the legislative proc- 
ess in the Department of Defense. 


DEPARTMENT OF DEFENSE Directive No. 
5500.1, dated October 1, 1957, issued by the Sec- 
retary of Defense, is the basic document relating 
to the “preparation and processing of legisla- 
tion, Executive Orders, Proclamations, and re- 
ports and comments thereon.” This Directive 
applies throughout the Department. It pro- 
vides that “‘A single coordinated position on be- 
half of the Department of Defense shall be ex- 
pressed with respect to each legislative proposal, 
Executive Order or Proclamation originating 
within the Department of Defense or submitted 
to the Department of Defense for comment.” 
This policy is further clarified by a provision 
making it mandatory that no legislative proposal 
or comments regarding a legislative proposal 
be submitted to the Bureau of the Budget or 
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to the Congress except with the approval of the 
Office of the Secretary of Defense. 

In the Office of the Secretary of Defense, the 
General Counsel of the Department has respon- 
sibility for all matters relating to legislation, 
executive orders, and proclamations. His re- 
sponsibility includes “developing an overall leg- 
islative program for the Department of De- 
fense; coordinating the views of appropriate 
elements of the Department of Defense on all 
matters relating to legislation, Executive Orders 
and proclamations; determining the relation- 
ship of the Department of Defense position on 
all such matters to that of the Executive Branch 
of the Government as a whole; and providing 
for the preparation of necessary reports to 
transmit the position of the Department of De- 
fense on all such matters to the Congress and 
other interested persons.” 

The General Counsel also mediates with re- 
spect to any unresolved differences that may 
arise in the “development of a report or rec- 
ommendation on proposed legislation or any 
other matter covered by this Directive.” The 
Directive states, “The General Counsel will in 
consultation with the Secretary of Defense, the 
Secretaries of the military departments, the As- 
sistant Secretaries of Defense, and the As- 
sistants to the Secretary of Defense, as appro- 
priate, develop the resolution of such difference 
or a recommendation to the Secretary of De- 
fense for its resolution.” 


THE SECOND IMPORTANT document nec- 
essary for an understanding of the legislative 
process in the Department of Defense is De- 
partment of Defense Instruction No. 5500.4, 
dated October 2, 1957, issued by the Gen- 
eral Counsel. This instruction implements the 
basic Directive 5500.1, described above. It 
spells out in detail the steps necessary to an ef- 
ficient system. 

In discharging his responsibilities in this 
field, the General Counsel utilizes the following 
offices in the Department of Defense for clear- 
ing and processing legislation: 

(1) Department of the Army—Legislative Liaison. 

(2) Department of the Navy—Legislative Affairs. 

(3) Department of the Air Force—Legislative Liaison. 
Upon receipt of a legislative proposal, these of- 
fices coordinate it among the interested offices 
and agencies of their respective departments to 
obtain an official military departmental view 
on the proposed legislation. The instruction 
defines a “coordinated Legislative proposal” as 
“one which has concurrence of the three military 
departments and the Office of the Secretary of 
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Defense.” The instruction further prescribes 
that, “The General Counsel, in determining the 
position of the Office of the Secretary of De- 
fense, will obtain the views of the interested 
Assistant Secretaries of Defense and Assistants 
to the Secretary of Defense and also the Joint 
Chiefs of Staff, where appropriate.” Thus, the 
General Counsel has the additional responsibil- 
ity of determining those segments within the 
Office of the Secretary of Defense which should 
be “coordinated” in order to obtain an OSD 
(Office of the Secretary of Defense) view. 


THE LEGISLATIVE PROCESS in the De- 
partment of Defense has four main aspects as 
follows: 

(1) Policy aspect. Departmental policy 
must be developed with respect to (A) legis- 
lation originating in the Department of De- 
fense, and (B) legislation originating outside 
the Department of Defense upon which the De- 
partment is requested to give its views. This 
is a basic responsibility of the Secretary of De- 
fense. In practice, it is performed in the first 
instance by the Assistant Secretary of Defense 
having jurisdiction over the particular area 
concerned. For example, the Assistant Secre- 
tary of Defense (Manpower, Personnel & Re- 
serve) speaks for the Secretary of Defense in 
matters falling within the military personnel 
area. Where there is a question as to the Sec- 
retary’s views on the matter, the Assistant Sec- 
retary of Defense concerned consults personally 
with the Secretary of Defense. 

(2) Legal aspect. The legal aspect includes 
a determination of the necessity for the leg- 
islation. This normally entails a determination 
whether the result desired by the policymaker 
can be accomplished under existing law. 

The legal aspect also includes passing on the 
language of the proposal to determine whether 
it is properly phrased to accomplish its pur- 
pose and whether it is consistent with related 
law. In this connection two documents are im- 
portant: Department of Defense Directive 
5550.5 of November 23, 1955, entitled “Stand- 
ardization of Terminology, Form and Style of 
Legislation Prepared within DoD” and Depart- 
ment of Defense Instruction 5550.6 of June 10, 
1958, entitled “Drafting of Amendments to 
Titles 10 and 32, United States Code.” These 
documents should be studied and followed by 
attorneys whose task it is to draft proposed 
legislation, as well as by those whose task it is 
to review and pass on it. 

(3) Liaison with the Congress. This im- 
portant phase of the legislative process is cov- 
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ered by Department of Defense Directive 
5105.13 of August 10, 1957, entitled “Respon- 
sibilities of the Assistant to the Secretary of 
Defense (Legislative Affairs).” Among other 
things, this Directive fixes the responsibilities 
of the Assistant to the Secretary of Defense 
(Legislative Affairs) , whose job it is to arrange 
for Departmental witnesses and for other offi- 
cial personal contacts with the Congress. This 
phase also includes, so far as possible, a judg- 
ment as to the temper of the Congress, the 
appropriate legislative strategy, and the prob- 
ability of favorable action. 

(4) Administrative aspect. In addition to 
Department of Defense Instruction 5500.4 of 
October 2, 1957, there are detailed instructions 
on the processing of the legislative program for 
each session of Congress. The administrative 
function might be described as managing a 
mountain of paper work designed to make cer- 
tain that all interested offices in the Department 
have an opportunity to make known their views. 
It also includes the determination that all pro- 
cedural steps have been complied with and the 
obtaining of clearance from the Bureau of the 
Budget. The Legislative Reference Service in 
the Office of the General Counsel handles this 
phase of the work. The Legislative Reference 
Service also obtains from the Congress legis- 
lative reference materials, such as bills and 
reports, that are under consideration and main- 
tains an exhaustive set of files reflecting the 
action with respect to particular items of legis- 
lation considered in previous Congresses. 

Perhaps it would be helpful to illustrate the 
legislative process in the Department of Defense 
by assuming, as an example, that a Department 
of Defense legislative proposal that originated 
in the Air Force! is ready for coordination. 


IT SHOULD BE borne in mind that before the 
proposal was sent for coordination outside the 
Department of the Air Force it had been thor- 
oughly screened in that Department, including 
all Directorates and other agencies that had any 
significant interest. One of these was the Judge 
Advocate General, who screened it for legal suf- 
ficiency. It had then been transmitted to the 
Office of the Secretary of the Air Force for 
approval. 

Once these preliminary steps had been taken, 
the initial package was forwarded to the Office 
of General Counsel in the Office of the Secretary 
of Defense. 


THE CHART ON page 12 shows graphically 
the steps in the coordination process. Step No. 


1 is for the Air Force to send the “initial pack- 
age” to the Legislative Reference Service in 
the General Counsel’s Office, Office of the Secre- 
tary of Defense. This consists of (1) a draft 
of the proposed legislation, (2) a letter of trans- 
mittal to the Congress setting forth in detail 
the purpose of the legislation, the need there- 
for, and the costs (this is called a “Speaker let- 
ter’), and (3) an explanation in laymen’s 
terms of the proposed draft legislation, section- 
by-section (this is called a “sectional analysis’). 
At the same time the Air Force sends the 
same initial package to the Departments of the 
Army and the Navy. Those departments then 
coordinate this initial package, in their respec- 
tive departments, by sending copies of it to all 
agencies that might have an interest in the sub- 
ject matter. Under the usual ground rules, the 
departments submit their comments on the Air 
Force proposal, within 21 days, to the Office of 
General Counsel. While this is going on, the 
same process takes place in the Office of the Sec- 
retary of Defense, where the initial package is 
coordinated with the interested Assistant Sec- 
retaries of Defense and other agencies in the 
Office having an interest in the subject matter. 
The General Counsel of the Department of 
Defense, acting through the Legislative Refer- 
ence Service, is responsible for determining 
which Assistant Secretaries and other agencies 
in the Office of the Secretary should comment on 
the Air Force initial package. For example, if 
the proposed legislation is a personnel matter, 
the Legislative Reference Service refers it to 
the Assistant General Counsel (Manpower, 
Personnel and Reserve). At the same time the 
Legislative Reference Service sends copies to 
the Assistant General Counsel (Fiscal Matters) 
to obtain information concerning the estimated 
costs of the proposal. The former who is the 
Assistant General Counsel of primary interest, 
submits the initial package to the Assistant 
Secretary of Defense of primary interest to ob- 
tain his views. Once obtained they are screened 
for legal sufficiency and legislative counseling. 
In most cases the Assistant Secretary of De- 
fense having primary interest prefers to await 
the receipt of the views and comments of the 
other military departments, as well as other in- 
terested agencies, before finally stating his po- 
sition. It is good administration for him to 
weigh the views and the comments of the other 
military departments as well as the other in- 
terested agencies within the Office of the Sec- 
retary of Defense having an interest before he 
sets forth his views. The views of the Assist- 
(Continued on page 28) 
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DOD LEGISLATIVE PROPOSALS 
and 


THE BUREAU OF THE BUDGET 


BY CDR DAVID O. COOK, USNR* 


ESCRIBING ONE OF his visions, the 
prophet Daniel relates: 
“And out of one of them came forth a little 
horn which waxed exceedingly great, toward 
the south, and toward the east, and toward 
the pleasant land. 

“And it waxed great even to the host of 
heaven; and it cast down some of the host 
and of the stars to the ground and stamped 
upon them.” 


Improbable though it may be, there are those 
who would conclude that what Daniel foresaw 
was the growth of the Bureau of the Budget- 

Congressman Flood, for example, speaking 
on the floor of the House on the 15th of Jan- 
uary 1959, charged: 


The manner in which the present Bureau of the 
Budget has superimposed itself as a policymaking 
dictator over the entire Government strikes at the 
very heart of our system of government, and simply 
can no longer be tolerated by a responsible legislature. 


And even so staunch a conservative as George 
E. Sokolsky complained recently : 


The Bureau extends itself into a forceful arm of the 
Government, usurping powers which the Constitution 
gives to Congress and to no one else. 


Whether these comments are accurate eval- 
uations or unrestrained hyperboles, the fact re- 
mains that the prestige and authority of the Bu- 
reau of the Budget have waxed vigorously since 
it was first established in 1921 with General 
Charles G. Dawes as its head. 

No mincer of words, he reportedly said that 
if Congress orders garbage dumped on the 
White House steps, it would be the Bureau’s job 
*Commander David O. Cooke, USNR, is presently assigned to duty 
as Head, Legislative Comment Branch, Office of the Judge Advocate 
General. Commander Cooke received his B.S. from Buffalo State, 
his M.S. from New York State, and his LL.B. from the George Wash- 
ington University in 1950. Commander Cooke is temporarily as- 
signed to the Office of the Special Assistant to the Secretary of De- 
fense (Legislative Affairs). He is a member of the Bar of the District 
ef Columbia and of the U.S. Court of Appeals, and is a member of 


the American Bar Association, the Federal Bar Association and the 
Order of the Coif. 





to see that the largest amount got there at the 
least expense. 


PRESENT BUDGET DIRECTOR, Maurice 
H. Stans, among others, would not subscribe to 
so modest a view. In Washington today, the 
Bureau of the Budget is recognized as one of 
the least known but most powerful agencies of 
the Government. For a relative newcomer to 
the bureaucratic hierarchy to achieve such a po- 
sition is a phenomenon worth examining. 

The power and authority of the Bureau of 
the Budget rest in part on statute and in part 
on the power of the Presidency itself. In 1921 
the Congress passed the Budget and Account- 
ing Act. The Act provided for a unified Fed- 
eral annual budget together with detailed esti- 
mates of Federal receipts and expenditures. 
To help the President, the Act created the Bu- 
reau of the Budget. As a result of a compro- 
mise between the then conflicting views of the 
Senate and the House, the Bureau was made 
responsible to the White House but placed in 
the Treasury Department. 

There it remained until 1939. It was a smali 
agency of about 40 or 50 persons, regarded with 
some suspicion and distrust by its Treasury 
landlord. When the Executive Office of the 
President was established by the Reorganiza- 
tion Plan of 1939, the Bureau found a new and 
happier home. 

Within the next five years its staff grew to 
over 600. Present size has declined somewhat 
from this peak. Under the impetus of further 
statutes and executive orders, reflecting the 
growing role of the Federal Government, the 
Bureau’s responsibilities were extended. How- 
ever, the preparation and administration of the 
President’s budget remains its most important 
and, in certain aspects, its most criticized 
function. 


BECAUSE OF THE size and nature of the De- 
partment of Defense budget, specialized pro- 
cedures are used which do not apply generally 
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to the budget formulation process. For exam- 
ple, the National Security Council plays a role 
in its development. Suffice it to say that the 
budgets of the individual departments and 
agencies are formulated within broad Presi- 
dentially approved guidelines through a series 
of negotiations between the Bureau of the 
Budget and the individual departments subject 
to final appeal to the President. Heavy reliance 
is placed by the Bureau upon its review by staff 
experts of departmental requests. In the 
process, the Bureau is inevitably cast in the role 
of “no-sayer” which must prune departmental 
budget requests in order to bring the whole in 
line with the President’s fiscal policies. 

When conflicts arise between the Bureau and 
an operating agency, the issue is referred to the 
President. More often than not the President 
will support his budget boss. 

The Bureau’s responsibilities in connection 
with the budget by no means end with the sub- 
mission of the annual budget to the Congress. 
Once the budget passes, in the form of about a 
dozen separate appropriation acts, the process 
of apportionment begins. As a basic control 
over the spending process, the Budget Director 
has been authorized by Congress to apportion 
each appropriation—spread it over the months, 
quarters, or other periods—to achieve the most 
economical and effective use of funds made 
available by Congress and to prevent the need 
for deficiency appropriations. 

The departments and agencies are required 
to submit requests for apportionment of their 
appropriations within 15 days after the ap- 
proval of the appropriation act or by May 21, 
whichever is later. Requests for apportionment 
necessarily involve a re-examination by the Bu- 
reau of the Budget of agency programs which 
were approved when the budget was formulated. 
As a consequence, the Bureau at times has di- 
rected that moneys for certain programs be 
spent more slowly than originally contemplated 
or withheld entirely. 


SUCH ACTIONS ARE typically greeted with 
cries of anguish from Congress, particularly if 
the program curtailed is a popular one. The 
Bureau is castigated for its interference with 
the power of the purse—the constitutional pre- 
rogative of Congress. 

Both Republican and Democratic Presidents 
have, on occasion, withheld funds in spite of the 
strenuous objections of Congress. In 1948, on 
President Truman’s orders, Frank Pace, his 
Budget Director, impounded $800 million voted 
for the Air Force. In 1956 President Eisen- 
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hower told Congress he would spend only as 
much of $900 million added funds for heavy 
bombers and research as he thought wise. In 
other words, the Executive has historically 
treated appropriations as ceilings and not as 
mandatory requirements for expenditure. 

While the wisdom of individual instances of 
withholding funds may be questioned, the prin- 
ciple itself appears implicit, given the proce- 
dure by which the federal budget is developed. 
Initial budget planning commences about 18 
months before the fiscal year in which the budget 
is to be effective. By the time appropriations 
are available, production slippages may have 
occurred, procurement plans may have changed, 
new developments on the international scene 
may have taken place. Asa matter of fact, Con- 
gress itself, in the Anti-Deficiency Act of 1950 
directed the executive branch to make all pos- 
sible savings. 


THE PREPARATION AND administration of 
the budget is by no means the only function of 
the Bureau of the Budget. Its Office of Manage- 
ment and Organization advises the executive 
departments and agencies of the Government 
with respect to improved administrative organi- 
zation and practice and, in this capacity, had a 
hand in the 1958 Reorganization Act. Its Office 
of Statistical Standards oversees federal statis- 
tical activities. Not the least important of the 
Bureau’s duties is that of legislative clearance. 

The requirement that the Bureau of the 
Budget clear departmental reports on proposed 
legislation was commenced by its first Director, 
General Dawes, with the approval of the Presi- 
dent in 1921. Director Dawes soon discovered 
the executive departments were making success- 
ful end runs around the provisions of the Budget 
and Accounting Act which forbade requests for 
direct appropriations except through the Bureau 
of the Budget and the President. The depart- 
ments were going to legislative committees with 
legislative proposals which contained detailed, 
specific authorizations for the appropriation of 
funds. Such authorizations more or less acted 
as mandates on the appropriations committees 
of the Congress to provide the funds called for. 
As a consequence, the President directed that 
legislative proposals involving the commitment 
of funds should be cleared through the Bureau 
of the Budget. 

Subsequently, the same clearance procedure 
was extended to cover non-fiscal legislation. 
Today any legislative proposal sponsored by one 
of the executive departments or agencies must 
be submitted to the Bureau of the Budget for 
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itsapproval. Ifthe approval is not forthcoming, 
the proposal is not sent to Congress. 


A SLIGHTLY DIFFERENT procedure is fol- 
lowed in the case of clearance of departmental 
reports on pending bills. If the Department of 
Defense, for example, is asked by a Congres- 
sional committee for its views on a pending bill, 
its report must be first sent to the Bureau of 
the Budget. The report may say anything it 
likes; however, it must include the advice re- 
ceived from the Bureau as to the relationship 
of the bill to the program of the President. In 
the course of events Congressional committees 
receive few favorable reports on bills which the 
Bureau states are not in accord with the Presi- 
dent’s program. 

The touchstone of the Bureau’s activity in 
clearing legislation, as in all of its responsi- 
bilities, is the program of the President. Pres- 
ent Budget Director Stans maintains, “If the 
Bureau is powerful, it is only a reflection of the 
power of the President. We try to do what the 
President would do if he had absolutely un- 
limited time and resources of his own.” 

Two questions arise: What is the program of 
the President and how accurately do the actions 
of the Bureau of the Budget reflect his pro- 
gram? At the onset it must be observed that 
there is no single document establishing all 
aspects of the President’s program. The closest 
approach to such an overall plan is the budget, 
itself, which, as Senator Symington recently 
commented, is “an arithmetical presentation of 
plans and policies for the coming fiscal year.” 
Additional aspects of his program are indicated 
by the President in his messages to Congress 
and in his public statements. Included also are 
the decisions which he makes on the basis of the 
unrevealed recommendations of such bodies as 
the National Security Council. 

If anyone other than the President himself 
has a grasp of the overall program, that person 
must be the Director of the Budget. He at- 
tends all Cabinet and National Security Council 
meetings. He sees the President privately 
more often than any other agency head. His 
responsibilities cut across normal departmental 
lines giving him an insight into the major proj- 
ects of all the executive departments and 
agencies. 

Indeed, there is every indication that the Bu- 
reau of the Budget now, as it has throughout 
its history, faithfully mirrors the views of the 
President. Present and past criticism of the 
Bureau in a sense tends to confirm this 
observation. 


THE PRESIDENT IS the political leader of 
his party as well as the chief executive. His 
program and those who execute it are liable to 
partisan comment by members of the opposi- 
tion party. Through its life, the Bureau of the 
Budget, like a lightning rod, has been attacked 
by those who oppose, not so much the Bureau 
itself, but the President or his program. Sim- 
ilarly, the Bureau often serves as a Congres- 
sional whipping boy in the constant power 
struggle between the President and the 
Congress. 

Regardless of such attacks, the Bureau of the 
Budget is here to stay. Its function is essential 
to the orderly administration of the govern- 
ment. In view of the increasing complexities 
of, and demands upon, the federal government, 
its responsibilities are very likely to continue 
to increase. In the words of Budget Director 
Stans, “if there were no Bureau of the Budget 
there would have to be another organization to 
do the same job under another name.” 


CONGRESS AT THE HELM (Continued from page 8) 
a suggested veto message must accompany the 
unfavorable report. 

Customarily, the Bureau of the Budget places 
the reports of the executive agencies in the 
hands of the President within five days after 
the initial receipt of the Enrolled Enactment. 
This permits the President five days within 
which to decide upon the course of action he 
will follow. It will be recalled that if the Pres- 
ident fails to act within 10 days (Sundays ex- 
cepted), the bill will become law without his 
approval unless Congress has adjourned in the 
meanwhile. In this latter event the President’s 
failure to act would constitute an automatic 
veto, commonly referred to as a “pocket veto.” 

Assuming that Congress is still in session 
and that the President has elected to veto the 
measure, it would be returned with his objec- 
tions (the veto message) to the House in which 
the legislation originated. Usually, but not in- 
variably, a veto message is acted upon at once, 
it being a matter of the highest privilege. This 
involves putting the bill to a roll-call vote 
which requires the supporting vote of 24 of 
the members present, assuming a quorum to be 
present, to override the Presidential veto. If 
the House overrides the veto, the bill, with the 
President’s message, is forwarded to the Sen- 
ate for consideration. If a % vote is obtained 
in that body the bill becomes law over the Presi- 
dent’s objections. If either House fails to mar- 
shal the necessary % vote the bill is dead and 
the President’s veto prevails. 
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THE LEGISLATIVE HEARING 


Its LEGAL POSTURE 
By JOHN A. McINTIRE 
CONSULTING ATTORNEY, JUDGE ADVOCATE GENERAL 


EAPOT DOME, RACKET-BUSTING, mink 

coats—or vicuna—stir memories of con- 

gressional investigations with dramatic 
overtones. Complicated by such factors as po- 
litical climate, effective showmanship, dynamic 
personalities and sensational reporting—some- 
times blazoning, sometimes obscuring basic is- 
sues—an emotional popular response has often 
appeared to be the objective of such hearings 
regardless of purposes of state or of human 
values. At times protests of “witchhunt” and 
“abuse of public authority” have been evoked. 
Within the executive branch of the Govern- 
ment, responsible officials, including high- 
ranking military personnel with tangible rec- 
ords of outstanding physical bravery, have been 
known to quake at the suggestion of a com- 
mand performance before a congressional com- 
mittee. Others, however, usually veterans of 
the congressional forum, seem to take such 
tasks in stride. 

In contrast to these emotional reactions an 
analysis ofthe legal posture of congressional 
hearings and investigations, the machinery 
used, and the procedures followed, reveals a 
more reassuring though less dramatic picture. 
In true perspective the congressional inquest 
emerges as a legal forum conducted under the 
rule of law as an essential ingredient in the 
process of law making. As recently as 8 June 
1959, the Supreme Court of the United States 
reviewed and summarized the constitutional 
basis and legal limits of the Congressional 
power of investigation. In the case of Baren- 
blatt v. U.S.,: the Court said: 
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Judge Advocate General of the Navy. Professorial Lecturer in Law, 
the George Washington University, where he has been a full or part- 
time member of the staff since 1931, Mr. McIntire received the de- 
grees of AB and LLD from Wittenberg University, Springfield, 
Ohio, and his LLB from the University of Cincinnati. During his 
long and distinguished career as a government attorney he has main- 
tained both an academic and practical interest in the legislative 
Process as a member of the legal staffs of the Department of Agri- 
culture and Internal Revenue as well as the Departments of the 
Army and the Navy. Past national president of the Federal Bar 
Association and a member of the American Bar Association, Mr. 
McIntire is a member of the Ohio and District of Columbia Bars and 
has been admitted to practice before the United States Supreme 
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1. 79 Sup. Ct. 1081, 1085 (U.S. 1959). 
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The power of inquiry has been employed by Con- 
gress throughout our history, over the whole range 
of the national interests concerning which Congress 
might legislate or decide upon due investigation not 
to legislate; it has similarly been utilized in deter- 
mining what to appropriate from the national purse, 
or whether to appropriate. The scope of the power 
of inquiry, in short, is as penetrating and far-reach- 
ing as the potential power to enact and appropriate 
under the Constitution. 

Broad as it is, the power is not, however, without 
limitations. Since Congress may only investigate 
into those areas in which it may potentially legis- 
late or appropriate, it cannot inquire into matters 
which are within the exclusive province of one or the 
other branch of the Government. Lacking the ju- 
dicial power given to the Judiciary, it cannot inquire 
into matters that are exclusively the concern of the 
Judiciary. Neither can it supplant the Executive in 
what exclusively belongs to the Executive. And the 
Congress, in common with all branches of the Govern- 
ment, must exercise its powers subject to the limita- 
tions placed by the Constitution on governmental ac- 
tion, more particularly in the context of this case the 
relevant limitations of the Bill of Rights. 


In this case a majority of the Supreme Court 
(5-4) upheld the conviction of Barenblatt for 
contempt of Congress in his refusal to answer 
questions put to him by a subcommittee of the 
House Committee on Un-American Activities. 
The inquiry related to alleged Communist in- 
filtration into the field of education and the 
questions sought to explore whether Barenblatt 
was then or had been a member of the Com- 
munist party as well as his association with 
admitted party members. 

Another case decided the same day, Uphaus 
v. New Hampshire,? reached a similar result 
with respect to an investigation into the same 
area by the Attorney General of New Hamp- 


shire acting under a joint resolution of the State 
Legislature. 


THE COURT IN each case distinguished two 
related prior decisions, Watkins v. U.S. and 
Sweezy v. New Hampshire * in which an inade- 
quate foundation for compulsion of the testi- 
mony had been laid in that the witnesses wer 
2. 79 Sup. Ct. 1040 (U.S. 1959). ‘ 


3. 354 U.S. 178 (1957). 
4. 354 U.S, 234 (1957). 
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found to have been not clearly informed as to 
the subject and scope of the investigations. 
This requirement was found to have been satis- 
fied in the Barenblatt and Uphaus cases and the 
fundamental constitutional question was faced 
squarely in each. Barenblatt had rested his re- 
fusal to answer on a flat claim of immunity un- 
der the First, Ninth and Tenth Amendments of 
the Constitution and upon his individual free- 
dom as to “political” and “religious” beliefs or 
“any other personal affairs” or “associational 
activities.” Uphaus contended that the Due 
Process Clause (Fourteenth Amendment) of 
the Constitution precluded enforcement of sub- 
poenas to compel his testimony because the 
authorizing resolutions were vague, the docu- 
ments were not relevant to the inquiry, and en- 
forcement would violate his rights of free 
speech and association. 

The effect of these most recent Supreme Court 
decisions may well be to reduce to a theoreticai 
abstraction the usually asserted freedom of 
individual and private affairs from legislative 
inquisition. On the other hand the interests 
evaluated by the majority in its “balance,” al- 
though not credited with equal measure by the 
dissenting justices, would suggest continued 
acceptance of the traditional sanctity of individ- 
ual liberties under the Bill of Rights in the 
absence of a related judicially recognized seri- 
ous threat to national security or an equally 
grave national interest. At the same time the 
preliminary considerations developed in recent 
decisions such as Rumely, Watkins, Sweezy, 
and Christoffel,® etc., afford a set of minimum 
safeguards against arbitrary or irresponsible 
legislative fishing expeditions into private 
affairs. As developed more fully later in this 
discussion these decisions require relevance to 
a legislative object, a specific delegation, ade- 
quate communication to the witness of a defi- 
nite scope of inquiry, a “competent” body 
conducting the inquiry, and compliance with 
any established special procedures. 


W HILE IT IS never safe to speak of absolutes, 
it does appear that one absolute limitation of 
Congressional inquisitorial power, namely, Ex- 
ecutive Privilege, does obtain and stands little 
chance of judicial test or of rejection if tested. 

Without specific authorization in any part of 
the Constitution, conduct of hearings or inves- 
tigations is a clearly recognized important im- 





5. U.S. v. Rumely, 345 U.S. 41 (1953) specific delegation lacking, 
authority too vague; Watkins, supra note 3, and Sweezy, supra 
note 4, communication to witness of object and scope inadequate; 
Christoffel v. U.S. 338 U.S. 84 (1949), quorum not proved to be 
present when false testimony given—prosecution for perjury. 


plied power of Congress. Since the first in- 
vestigation in 1792 into the failure of a military 
expedition under General St. Clair,* this power 
has been invoked as an accepted tool of the leg- 
islative process and has been judicially sanc- 
tioned as implicit in the constitutional role of 
Congress.’ Flagrant excesses from time to time 
by congressional committees or individual 
members have occasioned serious study of the 
inquisitorial process and brought forth a mass 
of suggested procedural reforms.’ While many 
such proposals have been ill-adapted or ill-con- 
ceived, Congress itself in the Legislative Re- 
organization Act of 1946,° undertook major 
reforms designed to strengthen this aspect of 
its work and to minimize misuse, and abuse of 
congressional hearings. 

While this discussion is concerned with con- 
gressional hearings, the principles applicable 
to state legislative power as indicated in 
the Uphaus*® case are similar. Legislative 
hearings are normally conducted by Committees 
of Congress. Authority to investigate and re- 
port to Congress on matters of legislative con- 
cern may be delegated, however, to existing 
or specially constituted commissions, individ- 
uals, administrative agencies, or the Executive 
Departments as well as the congressional 
standing, special, or joint committees. 

There has been a tendency in some quarters 
to draw a distinction between a legislative 
“hearing” and an “investigation.” To some the 
“hearing” connotes the process of obtaining 
information and views in relation to pending 
or proposed legislation, usually conducted by the 
standing committees of the House and Senate. 
From this departure “investigation” connotes 
an ad hoc inquiry often undertaken by a select 
or special committee the motivation for which 
is discovery and exposure of improprieties, 
abuse of power, violations of law, or scandalous 
conduct in addition to the nominal purpose to 
aid in the legislative function. No legal basis 
exists for this distinction. Any kind of legis- 
lative inquiry must find legal sanction in its 
relation to a legislative purpose. 

In the Legislative Reorganization Act of 

6. Annals of Cong. 490 (1792). 

7. Kilbourn v. Thompson, 103 U.S. 168 (1880); McGrain v. Daugh- 
erty, 273 U.S. 135 (1927); Sinclair v. U.S., 279 U.S. 263 (1929); 
Jurney v. MacCracken, 294 U.S. 125 (1935); Barenblatt v. U.S., 
supra note 1, Uphaus v. N.H., supra note 2. Dimock, Congres- 
sional Investigatory Committee (1939) ; Symposium on Legislative 
Investigations, 18 U. of Chi. L. Rev. 421-685 (1957); Landis, 
Congressional Power of Investigation, 40 Harv. L. Rev. (1926); 


note (1953) 21 Geo. Wash. L. Rev. 602; note (1954) 22 Geo. Wash. 
L. Rev. 741. 
8. For a list of 41 such proposals, see Galloway, Proposed Reforms, 
18 U. of Chi. L. Rev. 478, 496 (1951). 
9. 60 Stat 812. 
10. Supra note 2. 





OCTOBER 1959 








1946, Congress recognized the desirability of 
conducting as much of its work as possible by 
permanently staffed standing committees 
rather than the often less objective ad hoc units. 
Probably the most salutary innovation of the 
Legislative Reorganization Act has been pro- 
vision for legislative counsel and for permanent 
high caliber professional staffs for the Commit- 
tees. These staff members not only expedite 
the work of Congress by relieving committee 
members of much detail but also are largely 
responsible for noticeable improvement in the 
conduct of hearings. The staff contributes a 
stabilizing professional tone to the hearings and 
is usually able to obtain informally and corre- 
late and digest in advance much helpful back- 
ground data. Staff to staff preliminary confer- 
ences with executive departmental technical 
professional personnel can also promote a fuller 
cooperative approach to hearings and a better 
understanding of objectives and problems. A 
dozen years’ experience has shown the wisdom 
of this and other reforms of the 1946 Act. In 
a few instances resolutions authorizing investi- 
gations by committees have experimented with 
special procedures such as a public record ex- 
cept for designated executive sessions, an op- 
portunity to an interested witness to cross ex- 
amine or offer rebuttal to derogatory testimony, 
etc.11 Two bills were recently introduced by 
Senator Keating’? to secure judicial aid in 
compulsion of testimony as a substitute for 
existing contempt punishment. 

Many, probably most, legislative hearings se- 
cure all needed information on a voluntary 
basis with little difficulty. On the other hand, 
to assure effectiveness, if voluntary cooperation 
is not forthcoming, the hearing body must have 
power to obtain the information sought, i.e., to 
compel testimony, documentary or oral. Pro- 
duction of testimony in turn is sanctioned by 
the exercise of an inherent power to arrest for 
contempt “ or resort to a statute making failure 
to testify punishable as a crime or misde- 
meanor.** 

It is at this point of compulsory application 
to individuals that the legislative power of in- 
quisition may be subjected to judicial consid- 
eration through legal process such as habeas 
corpus, injunction, or action for false arrest on 
the one side or on the other by criminal prosecu- 
tion under statutes making punishable under 
criminal law refusal to obey a Congressional 


subpoena. The legal principles so developed 
can be succinctly stated with little fear of dis- 
agreement in the broad terms quoted from the 
Barenblatt opinion."® 


An OPPORTUNITY FOR judicial test of the 
power, scope and methods of conducting a leg- 
islative hearing, however, will always present 
concrete situations where the circumstances of 
the impact on specific individuals are immedi- 
ately important aspects of the controversy. 
Procedural aspects of the case, different pre- 
sumptions and required quantum of proof in 
criminal as distinguished from civil actions as 
well as inarticulate reactions to the facts of 
record can be expected to cause a wide variation 
in practical results. For example, the first case 
on the subject decided by the Supreme Court, 
Kilbourn v. Thompson,** held that while Con- 
gress had the power of investigation, its exer- 
cise of the power in the specific circumstances 
was an attempt to delve into purely private af- 
fairs, was judicial in nature and, therefore, in- 
valid. The later case of McGrain v. Daugh- 
erty,” sustained a congressional investigation 
which to many appeared to be just as “judicial” 
in nature.* 

In Kilbourn v. Thompson, Congress sought to 
inquire into the circumstances of the failure of 
Jay Cooke & Co., with respect to which the 
United States was a creditor. The Court held 
that the Congress did not have the same in- 
vestigating powers that had been exercised by 
Parliament; that no conceivable legislative pur- 
pose was present and that the investigation au- 
thorized was inherently “judicial” in nature 
and, therefore, beyond the scope of legislative 
power of Congress. 

McGrain Vv. Daugherty involved an inquiry by 
the Senate into the administration of the At- 
torney General under the Harding Administra- 
tion, Harry S. Daugherty, who was being ac- 
cused of failure to prosecute principal figures 
in the Teapot Dome Scandals—Fall, Sinclair, 
Doheny, Forbes and “their conspirators in de- 
frauding the Government.” The court found 
the investigation sufficiently related to the leg- 
islative process as it was understood at the time 
of the framing of the Constitution and sustained 
the power of the Senate to order the arrest of 
Mally S. Daugherty, brother of the Attorney 
General, who had ignored a subpoena command- 
ing his appearance as a witness. The District 





11. See Galloway, supra note 8. 


12. 81515 and 81516, 86th Congress 1959. See Congressional Record, 
March 24, 1959, p. 4497. 


13. McGrain v. Daugherty, 273 U.S. 135 (1927); 294 U.S. 125 (1935). 
14, 2 U.S.C. § 192, 193, 194; Sinclair v. U.S. 263 (1929). 
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15. Supra note 1. 

16. 103 U.S. 168 (1880). 

17. 273 U.S. 185 (1927). 

18. See Wigmore, Note on Legislative Power to compel testimony 
(1925), 19 Ill. L. Rev. 452. 
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Judge who had released Daugherty on habeas 
corpus had found that the hostility of the Sen- 
ate toward the Attorney General was so intense 
as to preclude the possibility of any assumption 
of a sound purpose toward legislative improve- 
ment. The Supreme Court did not agree that 
the presumption in favor of the legislative pur- 
pose was inapplicable or overcome. Both cases 
involved resort to the inherent power of Con- 
gress to punish for contempt as the sanction 
to enforce compliance with legislative subpoena 
rather than invocation of a criminal statute. 


STUDY OF THE dictum in the majority opin- 
ion in the 1957 Watkins case and comparison 
with the strong dissenting opinions in the most 
recent Barenblatt and Uphaus cases serves as a 
reminder that the words of the justices are not 
the “law of the case” beyond those necessary to 
its disposition. Leaving out the possibilities of 
persuasion by counsel or by other justices dur- 
ing conference in chambers they are, however, 
valuable indications of the individual views of 
the justices where as here underlying philosophy 
or what Mr. Justice Holmes has termed “the 
inarticulate major premise” may be the deter- 
mining factor. 

It seems clear that the most precious private 
or individual interests are not given protection 
under the Bill of Rights by an absolute immunity 
from Governmental action including legislative 
investigations. In spite of this conclusion, an 
assumption that this Constitutional limitation 
has become a mere abstraction is far from 
justified. 

In the conduct of legislative investigations, 
the dissenting justices in the recent Supreme 
Court cases would require, if not absolute im- 
munity of the individual rights, that “as a bare 
minimum there must be standards of conduct, 
substantively constitutionally proper, applied 
to the individual in a fair proceeding with de- 
fined issues on a binding final determination.” 
Applied in full to the legislative process this 
requirement would impose the standards of due 
process required in judicial proceedings. To so 
restrict the legislative inquiry does not appear 
to be necessary or appropriate and is not re- 
quired by the case law. 


By RECOGNITION OF the non-judicial char- 
acter of legislative hearings, protection of the 
individual from unwarranted impact of the leg- 
islative inquisition is not sacrificed but is pro- 
vided from two sources. First, the legislature 
itself is not unaware of its responsibilities un- 
der the Constitution including the limitations in 


the Bill of Rights and is answerable to the elec- 
torate for its discharge of that duty. Second, 
where reliance on the political responsiveness 
of the elected representatives of the people 
might suggest a less than active concern for 
individuals expressing unpopular opinions or 
associating with minority groups or for any 
person seriously disturbed by the impact of a 
legislative investigation, a judicial proceeding 
is available to test the process by which testi- 
mony is compelled. Whatever the proceeding, 
habeas corpus, injunction, or prosecution under 
a criminal statute, the courts by refusing to 
pass on a major constitutional issue, if the case 
can be disposed of otherwise, have erected a 
series of important preliminary barriers. 
These preliminary hurdles, in effect safeguard- 
ing the witness’s right to withhold his testi- 
mony, may be summarized as follows: 

(1) Where the investigating body’s subpoena 
requires testimony under circumstances raising 
a doubtful constitutional issue, an explicit dele- 
gation of authority will be required.” 

(2) While the court will give every presump- 
tion in favor of the existence of a legislative 
objective, if there is no ascertainable or pos- 
sible legislative purpose the inquiry will be con- 
sidered beyond the legislative power and all 
ancillary proceedings invalid.” 

In this connection may be noted the state- 
ments to the effect that power to punish for 
contempt cannot be invoked as punishment as 
an end in itself without the prospect of legisla- 
tive action. This generalization is accurate 
only to the extent that it means punishment 
unrelated to a legislative objective. Marshall 
v. Gordon," was an example of such a case 
where the power to imprison for contempt was 
invoked to punish a U.S. District Attorney for a 
published defamatory attack on a Committee 
of Congress. The Court held no legislation was 
contemplated and the arrest and detention was 
therefore invalid. On the other hand an at- 
torney who had permitted his clients to with- 
draw and destroy papers from his files after 

receiving a subpoena to produce them before 
a Senate Committee, argued that his arrest by 
the Sergeant at Arms was unlawful as punish- 
ment as an end in itself. He argued that since 
the papers were no longer in existence, produc- 
tion was impossible and they could therefore 
have no relation to contemplated legislation. 


19, U.S. v. Rumely, 345 U.S. 41 (1953); See note 7 to dissenting 
opinion in Barenblatt v. U.S. 79 Sup. Ct. 1081 at 1100; cf. Greene 





v. McElroy, 79 Sup. Ct. 1400 (U.S. 1959). 
20. Marshall v. Gordon, 24% U.S. 521 (1917). 
21. Id. 


19 OCTOBER 1959 








The court here distinguished Marshall v. Gor- 
don pointing out that while punishment was all 
that was left, the relation to a legislative object 
had existed and the witness could not relieve 
himself of the effect of the valid subpoena by 
himself destroying the relation.?? 

(3) The nature and objective of the inquiry 
must be clear and as such communicated to the 
witness.2* The presumption of a valid legisla- 
tive objective accorded the legislature as a co- 
ordinate branch of Government is more than 
overcome by the presumption of innocence of a 
person subjected to criminal prosecution. 

(4) A valid and properly authorized inquiry 
may not compel testimony unrelated to the 
legislative purpose for which it was instituted.” 

(5) At least for certain purposes a competent 
body must be sitting at the time the testimony 
of the witness is required. In one case presence 
of a quorum of the committee was found to be 
necessary to sustain a conviction for perjury 
of a witness who had given false testimony.” 
Later cases, however, suggest this situation 
may best be considered a special application 
of (6).”" 

(6) Compliance will be required with pro- 
cedures self-imposed by the legislative body.* 

(7) Finally, the court facing the Constitu- 
tional issue squarely will weigh the interests of 
the public served by the investigation as against 
the favored position of the individual under the 
Bill of Rights as was done in the Barenblatt 
Case.” 

A further area deserves mention as the one 
situation in which a very much alive absolute 
immunity from Congressional Investigatory 
Power has been consistently asserted and is 
currently recognized. Based on the Constitu- 
tional separation of powers this immunity is 
that often described as “Executive Privilege.” 
From the time of George Washington the Presi- 
dent has asserted the responsibility of his office 
to determine what executive documents must be 
kept undisclosed in the public interest. 





22. Jurney v. MacCracken, 294 U.S. 125 (1935). 

23. Watkins, supra note 3. 

24. Sinclair v. U.S. 279 U.S. 263 (1929); In re Chapman, 166 U.S. 
661 (1897) ; cf. Watkins, supra. 

25. See Watkins, supra note 3; Sweezy, supra note 4; Sinclair, supra 
note 24. 

26. Christoffel v. U.S. 338 U.S. 84 (1949). 

27. cf. U.S. v. Bryan, 339 U.S. 323 (1950). 

28. Id. 

29. Supra note 1. 

30. Committee Print, The Power of the President to Withhold Infor- 
mation from Congress, Memorandum of the Atterney General, 
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Congress has made frequent demands for all 
papers and documents relevant to specified sub- 
jects in the files of the Executive Departments, 
While much heated debate has been generated 
on this issue, the history of the subject is in fact 
a practical illustration of the voluntary accom- 
modation of even powerful personalities to a 
cooperative solution of a potential problem.” 
The issue is seldom seriously drawn on the basic 
question itself but on its alleged unwarranted 
extension. It is significant that Congress has 
not at any time seen fit to adopt legislation in- 
consistent with this principle. In signing an 
amendment adopted by the 85th Congress to 
5 USC § 22, expressly intended to remove legis- 
lative sanction for such withholding executive 
information, President Eisenhower stated: 


I have today signed the bill H.R. 2767, “To amend 
Section 161 of the Revised Statutes with respect to 
the authority of Federal officers and agencies to with- 
hold information and limit the availability of rec- 
ords.” The purpose of this legislation is to make clear 
the intent of the Congress that Section 161 of the 
Revised Statutes shall not be cited as a justification 
for failing to disclose information which should be 
made public. 

In its consideration of this legislation the Congress 
has recognized that the decision-making and inves- 
tigative processes must be protected. It is also clear 
from the legislative history of the bill that it is not 
intended to, and indeed could not, alter the existing 
power of the head of an Executive department to 
keep appropriate information or papers confidential 
in the public interest. This power in the Executive 
Branch is inherent under the Constitution. 


ONE EMINENT SENATOR has aptly ob- 
served that a legislative inquiry cannot be made 
a scientifically conducted process in all re- 
spects.* It is obvious that the human element 
can never be eliminated. Particularly when the 
Congress is dominated by the non-administra- 
tion party an occasional other-than-objective- 
use of the hearing process may be expected. In 
the normal] situation where the motivation for 
a hearing coincides with its legal objective and 
purpose in aid of legislation, fear of such abuse 
is minimized. On the other hand, any attempt 
to prescribe more than a minimum of legal con- 
trols to insure this end would so hamper and 
restrict the flexibility of the process as to blunt, 

(Continued on page 30) 





Subcommittee on Constitutional Rights of the Committee on the 
Judiciary, U.S. Senate (1958), parts 1 and 2. 

- Availability ef Information From Federal Departments and 
Agencies (Department of Defense, House Report 1884, 85th Cong. 
(1958), Twenty-seventh Report by Committee on Govt. Operations. 

32. Senator Fulbright, Significance for the Legislative Process, 18 

U. of Chi. L. Rev. 440 (1951). 
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TESTIFYING BEFORE A CONGRESSIONAL 
COMMITTEE 


How You Can Assist A Prospective Witness 


By CAPT WILLIAM C. MOTT, USN 
DEPUTY AND ASSISTANT JUDGE ADVOCATE GENERAL 


our Constitution is perhaps best exemplified 

by the Congress of the United States. In 
this corporate body man’s best hope of repre- 
sentative government was born. It has stood 
the test of time. Through two centuries, two 
industrial revolutions and the beginning of the 
atomic age it has demonstrated ability to adapt 
itself to the times. This great accomplishment 
is in no small measure due to the committee sys- 
tem of the Congress, first established in 1789. 

For those who are familiar with the inner 
workings of the House or Senate and the promi- 
nent part that is played by their committees, it 
is not surprising to find that the naval leader, 
as such, can and does have a profound influence 
upon the shaping of our laws. In testifying be- 
fore a congressional committee, he becomes a 
part of our legislative process. Even though a 
committee’s interest may be focused upon the 
merits of a new weapon system, still an expres- 
sion of competent leadership through the testi- 
mony of those who are the naval leaders can 
often be more important in the overall result 
than cold statistics. A lucid presentation be- 
fore a congressional] hearing can contribute as 
much to the overall national security as the 
development of a new tactical doctrine or weap- 
ons system. This is so, since unless the Ameri- 
can people, through their representatives, main- 
tain faith in our great naval leadership, 
doctrines can be placed in jeopardy; naval 
weapons systems might never reach the produc- 
tion line; and the nation’s naval power might 
be permanently weakened. Not only must the 
naval leader present his case; he must by his 


Tar CREATIVE GENIUS of the framers of 





*Captain William C. Mott, U.S. Navy, has been the Deputy Judge 
Advocate General of the Navy since 1958. Prior to assuming this 
responsibility, Captain Mott was the Special Assistant for Legal and 
Congressional Matters to the Chairman of the Joint Chiefs of Staff. 
In this and in prior duty assignments, Captain Mott has had ex- 
tensive practical experience before legislative committee hearings 
the most recent of which was his participation in the committee 
hearings on the Reorganization Act of 1958 with the Secretary of 
Defense, Mr. Neil H. McElroy. Captain Mott received his B.S. from 
the U.S. Naval Academy in 1933 and his LL.B. from the George 
Washington University in 1940. He is a graduate of the Naval War 
College and among his other varied duty assignments he has served 
as Assistant Naval Aide to the President. 
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manner of presentation affirm his leadership to 
the Congress and the country. 


THE HONORABLE CARL VINSON, in his 
introduction to this issue of the JAG JOURNAL, 
has skillfully set the stage for those naval of- 
ficers who must concern themselves with the 
legislative process. The principles embraced in 
this introduction can be profitably read and re- 
read many times. Mr. Vinson describes legis- 
lators as human beings! Few have been called 
upon to testify before a congressional commit- 
tee who would not witness that our Congress 
is a very human institution! It is made up of 
flesh-and-blood congressmen, who necessarily 
and properly reflect the many attitudes and 
needs of their constituents. Collectively they 
represent a fusion of the separate forces and 
pressures of all groups and sections within our 
nation. Thus, the end product of the legislative 
process can be said to truly represent the na- 
tional general interest and welfare. The day- 
to-day determination of this general interest is 
normally accomplished by action of the many 
congressional committees. The fusion of the 
diverse pressures and attitudes takes place at 
this point of the legislative process 99% of the 
time. The importance of the congressional 
hearings must be apparent. 

How does one prepare the Navy’s case in or- 
der that it may be effectively presented to those 
who have the final legislative responsibility? 
Let us assume that you have been given the op- 
portunity of helping a prospective witness ef- 
fectively present the Navy’s case before a con- 
gressional committee. When handed the 
assignment you have varying degrees of knowl- 
edge or ignorance about the following: 


(a) The subject matter of the testimony. 

(b) The witness’ experience and ability in 
presenting forceful testimony. 

(c) The membership of the Committee. 

(d) The technical aspects of the Legislative 

Hearing. 
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The degree with which you acquire knowledge 
and dispel ignorance on each of these factors 
will be the first test of your success. Transla- 
tion of this knowledge to the prospective wit- 
ness will be the second. Final success is, in 
most cases, out of your hands. It will depend 
on the cultivated or inherent ability of the wit- 
ness and his performance before the Committee. 


W HAT SHOULD BE your first step? Assem- 
ble all the facts and information about the sub- 
ject matter that you can and then go see your 
brother officers in the other parts of the Navy 
Department for help, suggestions and back- 
ground data. If the appearance is to be before 
an appropriation committee, you should cer- 
tainly not forget the Navy Comptroller’s Office. 
Persons in Bureaus and Offices other than that 
of your witness may be able to supply you with 
invaluable assistance which can help build 
your case. The Office of Legislative Affairs will 
have legislative background and information 
which you will find absolutely essential. Your 
associates there will usually turn out to be a 
“Book of Genesis” on the pending hearing— 
how it happened, when it began, who has testi- 
fied or is expected to testify within and without 
the Navy, and why the Committee is calling 
your witness. On top of that your O.L.A. con- 
tact can probably tell you a good deal about the 
committee members and their staff. If there 
are some legal problems, technical or substan- 
tive, which might arise in connection with the 
hearing, you should certainly consult with JAG. 

Once you have assembled all possible facts, 
materials, advice, and background, you are 
ready to go to work. Let us assume your wit- 
ness is to testify on a bill, the passage of which 
is of great importance to the Navy. Let us 
further assume that the bill is a part of the 
President’s legislative program, all properly 
cleared and coordinated by the Executive De- 
partment. But, it is a controversial bill. It 
even involves some investigative reports which 
have been refused the Congress as well as some 
administrative interpretations of prior legisla- 
tion which this Congress has considered contro- 
versial. In other words, the sailing will not be 
smooth. In fact, a rough legislative passage 
seems sure. 

We are now ready to tackle factor number 
one—the subject matter of the testimony. 
Virtually every piece of proposed legislation has 
a past history. You should have obtained this 
history from OLA. With this background try 
to find the answers to questions which will al- 
most certainly be asked of your witness—why 
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is this legislation necessary?—and tougher to 
answer—why is each provision of the legislation 
necessary ?—and even tougher—why the “fla- 
grant misconstruction of the clear legislative 
intent” and why do you not produce the docu- 
ments demanded. You should find the answer 
to these questions in the material which you 
have already collected. The legislative history 
of the past and current statutes in the same field 
should not be overlooked. Related JAG Opin- 
ions and Executive Department Directives may 
prove important. Only after you have all the 
facts assembled, highlighted and indexed in an 
orderly fashion will you be ready to take the 
next step forward. So far you have been study- 
ing history and background—you are now 
ready to ask your first big question. What am 
I selling? 


HERE IT WILL be helpful to list the basic 
and fundamental ideas that your witness will 
want to impress upon the committee. There 
shouldn’t be too many and usually won’t be over 
three or four. From these, draft a preliminary 
position paper presenting the Navy’s case with- 
in subject matter limits assigned your witness. 
Complete, comprehensive and persuasive, it 
should cover all the points that your witness will 
want to make. This will be your basic working 
paper. Upon it your witness will stand or fall. 
When your position paper is completed you 
should reach a decision as to whether to use an 
opening statement—a short expository paper 
which will lay a foundation for the committee 
questions to the witness. (The answers to 
these questions will be the real presentation of 
the witness.) There are no hard and fast 
ground rules on when to use an opening state- 
ment. You have to balance the same four 
factors again: 

(a) The subject matter or “what am I 
selling”? 

(6) The desire of your witness to have and 
his ability to “put across” a written state- 
ment, i.e., does he read effectively? 

(c) The membership of the Committee (i.e., 
to whom are you selling and in what 
atmosphere). 

(d) Technical aspects, e.g., is an Executive 
privilege question likely to be raised. 

You decide to write an opening statement. 

Here I can only hope you are a good writer or if 
you are not you will consult such helpful pam- 
phliets as Presentation of Ideas, NavExos 
P-1516; Writing Guide for Naval Officers, 
NavPers 10009, and Information for Navy 
Witnesses Appearing Before Congressional 
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Committees, Prepared by Office of SecNav, 
January 1958. 

By all means avoid a statement which will be 

(a) Dull (lacks enthusiasm of conviction). 

(b) Unconvincing (won’t make the Commit- 
tee want to accept the idea). 

(c) Unclear (complicated with Pentagonese 
and superfluous detail). 

(d) Condenscending (overlooks basic as- 
sumption that a Congressional Commit- 
tee is both intelligent enough to listen 
and knowledgeable enough to recognize 
the significance of the contribution being 
made). 

Let your words be simple, your sentences and 
your paragraphs short. Beware of the special 
language that has grown up in the Pentagon. 
Not every Congressman understands it. Write 
so your wife would read it. Better still, ask her 
to read it. If she gets to the end without drop- 
ping the statement or changing the subject 
you area success. Use colorful phrases without 
being overly florid or flamboyant. Remember 
dullness is not a substitute for dignity. 

If you operated a restaurant specializing in 
chicken dinners you could hang out a sign 
“Fried Dead Chicken” and be absolutely accu- 
rate. But if your sign says “Delicious South- 
ern Fried Chicken” you have communicated an 
idea which will attract customers. It’s the 
same with a statement. 


H AVING FINISHED YOUR preliminary po- 
sition paper and the opening statement, you 
are ready to prepare for cross-examination. 
Draw on the knowledge you have picked up from 
the mass of facts you have collected. The 
Legislative Liaison Officer may be able to give 
you some good ideas as to which Congressman 
might ask what questions. Once you’ve framed 
the questions, write the answers—simple and to 
the point. The best opening statement in the 
world will fall flat if questions about it are not 
answered accurately and convincingly. 

Now, assemble your position paper, the 
preliminary statement, your questions and an- 
swers and a summary of all basic background 
material in a “briefing book.” Take it to your 
witness and suggest that he do some homework 
on it. Try to arrange for a session with him 
after he’s gone over your material. At this 
session be sure to caution your witness not to 
overstate the Navy’s case. Sometimes enthu- 
siasm for a particular position has caused wit- 
nesses to overextend themselves. Remember, a 
large majority of the members of Congress are 


lawyers. Substantially all subcommittee staff 
members are lawyers. If a witness overstates 
his case he is setting the stage for an experi- 
enced cross-examiner to “puncture a balloon.” 

During this conference suggest to the witness 
that if he finds himself having trouble getting 
his message across because of the complexity 
or technical nature of his subject, he should 
resort to a simple analogy if he can think of one. 
The most complex and difficult abstract prin- 
ciples can frequently be reduced to simple truths 
by specific examples or precedents recognizable 
by the ordinary layman. 


| T HAS BEEN said that “success depends upon 
three things: who says it, what he says, how he 
says it; and of these three things, what he says 
is the least important.” ? Although one could 
hardly agree that what a witness has to say 
before a Congressional Committee Hearing is 
“least important,” this exaggeration does help 
stress the essentiality of careful preparation. 
A witness may have a firm grasp of his subject 
matter, still he must project a clear picture if 
Congress is to acquire the correct focus on the 
subject. 

After days and nights of frantic work and 
preparation, the day has now arrived. Your 
principal sits before the Committee with you 
beside him as a supporting witness. He reads 
his opening statement in a clear loud voice 
with as much expression as his natural talent 
and the training he has allowed you to arrange 
permits. Better still, he submits his written 
statement and makes a very brief concise oral 
summary of it without reading. When he’s 
through, you’re through. If you’ve prepared 
his case well and he’s done his homework, he’ll 
answer 90 percent of the questions without hesi- 
tation and with credit. (There'll always be 
about 10 percent you can’t anticipate, don’t 
know the answer to, and should volunteer to get 
for the record.) Don’t try to help him unless 
he asks you. It interrupts his train of thought. 
Besides, he probably knows more about the sub- 
ject than you do at this point anyway. That is 
why he is the principal witness. 

When you get to be a principal witness you 
might remember these guidelines for testifying. 
Be prepared. Speak up. Be courteous. Keep 
your temper. Don’t bluff. Don’t underestimate 
a Congressman. Don’t, for heaven’s sake, inter- 
rupt him. If you don’t know the answer, admit 
it, but promise to find out and keep your promise. 
Be honest and straightforward and you’ll be 
refreshing. 


1. Morley, RECOLLECTIONS, Book 5, Chapter 4. 





23 OCTOBER 1959 








STATUTORY INTERPRETATION 


By 


LTCOL KENNETH T. WHITESCARVER, JR., USMC* 


HAT IS THE law upon which the Navy 
W is bottomed? Most of us, quite natu- 

rally, immediately think of the Uniform 
Code of Military Justice. After all, this is the 
statute with which all naval personnel, from 
the commander to the recruit, are most fa- 
miliar. We live with it from day today. Many 
of our actions are affected by its provisions, and 
by the interpretation of those provisions by the 
U.S. Court of Military Appeals. Though some 
may condemn it, and some praise it, the UCMJ 
is the statute which provides the sanctions for 
discipline within the Navy,' and discipline is 
the very heartbeat of the naval establishment. 
In the field of military justice, the military 
lawyer has proved a valuable asset to the com- 
mander when he calls upon the UCMJ to ac- 
eomplish his purpose. 

Because of the vital function of the Uniform 
Code of Military Justice, many of us are prone 
to overlook the many other statutes which pro- 
vide basic law for the naval service—statutes 
that are the very foundation of the Navy and 
the Marine Corps and which in effect control 
their very essence—statutes under which our 
naval and marine corps commanders must op- 
erate. Here, as in the field of Military Justice, 
statutory interpretation plays an important 
role. Improperly or clumsily construed, and a 
commander’s proposed action can be frus- 
trated; his mission impaired. Of course, where 
there is a military lawyer on the staff of the 
commander, he can be expected to help accom- 
plish the purposes of the commander by pro- 
posing alternative courses where there is a 
statutory prohibition or by describing methods 
which will confine the desired actions to legal 
channels. (In this situation the military law- 
yer may be compared to the corporation law- 
yer.) Yet not all commands have a military 
*Lieutenant Colonel Kenneth T. Whitescarver was first commissioned 
in the Marine Corps in 1943. His service has included tours with 
the 4th MarDiv, 3d MarDiv, USS Coral Sea, and Office of Legislative 
Liaison, Department of the Navy. He completed the Junior Course, 
MCS, Quantico, in 1956. He holds an AB degree from Hardin-Sim- 
mons University, and in 1954 received the degree of Juris Doctor from 
the George Washington University Law School. He is a member of 
the Virginia State Bar, Virginia Bar Association, American Bar 
Association, and American Judicature Society. He is presently serv- 
ing as the Assistant Staff Legal Officer, Quantico, Virginia. 


1. Ward, Leadership as Related to the Application of Military Law, 
JAG Journal, Dec. 1957-Jan. 1958, p. 13. 





JAG JOURNAL 


24 


lawyer available to help explain the law or con- 
strue the language of a statute. Others may 
be called upon to “look up the law.” 


THE LAWS WHICH govern the Navy and Ma- 
rine Corps are extensive. They are found in 
a “subtitle” of “Title 10 of the U.S. Code” and 
within this subtitle these laws are divided into 
four parts—organization, personnel, education 
and training, and general administration. 
These parts are further divided into fifty-two 
chapters. The chapters in turn contain over 
600 sections. As could be expected, a multitude 
of items are covered by these statutes, ranging 
from the maintenance of lineal lists * to the re- 
search and development, procurement and con- 
struction of guided missiles.* It is this codifi- 
cation of the laws (and those set forth in the 
General Military Law subtitle®) which fur- 
nishes the authority for the bulk of the regu- 
lations and orders under which the Navy and 
the Marine Corps operate, and which repre- 
sents the fiber of our military organizations, 
authority, obligations, rights and duties. It 
follows that a proper interpretation of these 
statutes is of the utmost importance to the naval 
service and the subject matter that could be ad- 
versely effected by incorrect statutory interpre- 
tation is almost limitless. The possible victims 
of improper interpretation or construction 
range from the whole people of the United 
States to the individual navyman—his rights 
and livelihood. Because of the manifest im- 
portance of statutory interpretation to the 
naval service, it is the object of this article to 
set out a few of the more important rules of 
statutory construction and interpretation so 
that those who must “look up the law” may be 
better able to deal with what they read in the 
“Code.” 

A person who possesses the quality of simple 
logic and an ability to read can readily compre- 
hend the meaning of many statutes. All stat- 
utes do not, of course, require a “legal” 
interpretation or construction. Plain and un- 
ambiguous statutes are applied, not inter- 





2. 10 U.S.C. Subtitle C. 
3. 10 id. 3504. 

4. 10 id. 7201. 

5. 10 id. 101-2772, 
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preted.* It is only when a statute is “ambigu- 
ous” or is of “such doubtful or obscure meaning 
that reasonable minds might be uncertain or 
disagree as to its meaning,” that certain legal 
rules of statutory construction must be resorted 
to in determining whether or not there is an am- 
biguity. An “ambiguity” is therefore the first 
caveat that must be considered when reading 
the Code. 


AN AMBIGUITY JUSTIFYING the inter- 
pretation of a statute does not arise simply from 
the meaning of particular words.’ All of the 
provisions of a statute must be examined in the 
light of its general scope. An ambiguity often 
arises when two or more provisions, or two or 
more statutes, are found to be inconsistent. 
Further, if a literal interpretation of words 
would lead to such unreasonable, unjust, im- 
practicable, or absurd consequences as to com- 
pel a conviction that they could not have been 
intended by Congress, an ambiguity may be said 
to exist. Assuming, therefore, the existence of 
ambiguity in a particular statute, let us examine 
some of the canons of interpretation that the 
lawyer is familiar with and might use in inter- 
preting such a statute. 

It is a general rule of statutory interpretation 
that the legislature is presumed to be conversant 
with the established legal rules of statutory in- 
terpretation. Theoretically, therefore, all stat- 
utes are clear and unambiguous. Of course this 
is not always true. A proposed legislative item 
affecting the Department of the Navy, like many 
other legislative proposals, often travels a 
lengthy and tortuous path. This is true whether 
it originates within the Navy, within another 
department or agency, or whether it is spon- 
sored on behalf of organizations and individuals 
outside the Government. Naval policy, policies 
of other departments and agencies as well as 
congressional interests and interests outside 
the Government, are considered and the merits 
of each are carefully weighed by the Navy, the 
Department of Defense, the Bureau of the 
Budget, and finally by the Congress. Every 
effort is made to reconcile conflicting views. 
Compromises are often made. As a result, the 
final statutory product may be somewhat differ- 
ent from that originally contemplated and its 
meaning and effect may not be as clear as in its 
original form. 

It is a general rule that nothing may be read 
into a statute which is not within the manifest 








6. Allen v. Tressenrider, 72 Ohio St. 77, 73 N.E. 1015. 
7. Coosaw Min. Co. v. South Carolina, 144 U.S. 550, 563, 12 S. Ct. 
689. 


intention of the legislature as gathered from the 
act itself. That is, it may not be expanded by 
construction.* .Thus, an omitted grant of power 
may not be inserted in a statute by construction 
when it apparently was not in the minds of Con- 
gress at the time of its enactmentintolaw. This 
is true no matter how just and desirable it might 
be to supply the omitted provision. This rule 
applies even though the omission was an over- 
sight by the Congress, and would have been in- 
corporated into the statute had it been brought 
to their attention prior to enactment. 

Like all general rules, however, this rule has 
exceptions. The meaning of a statute may be 
extended beyond the precise words used in the 
law, when it is necessary to obviate repugnancy 
and inconsistency in the statute, and to give 
effect to the manifest intention of Congress.® 
Such an exception prevails where words have 
been omitted through clerical error, accident, 
or inadvertence. 

Sometimes it is difficult to reconcile the rule 
against the expansion of a statute with the rule 
that general words have a general operation 
unless the legislature has manifested an intent 
to qualify them. Under the latter rule, a stat- 
ute expressed in general language is to be ap- 
plied to all cases coming within its terms, even 
though the law originated in some case or class 
of cases which was in the mind of the legisla- 
ture at the time of enactment. 


| TIS OFTEN said that hindsight is much more 
dependable than foresight. Thus, critics of a 
commander’s decisions rendered in the heat of 
battle sometimes sit in reflected judgment some 
years later and point out errors in those deci- 
sions. And so an unfortunate tendency exists 
to interpret a statute in the light in which it 
appears when the interpretation is made.’ 
Such a tendency should be avoided. A statute 
must be interpreted as it was intended te be 
understood when it was passed. It should be 
read in the light of the circumstances and law 
existing at the time of its enactment." 

The rule requiring the interpretation of a 
statute pursuant to the law and circumstances 
at the time of enactment does not mean that a 
statute composed of broad and comprehensive 
terms, and appearing to be prospective in oper- 
ation may not be applied to a new situation 
which springs into existence some years after it 
becomes law.?? It does mean, however, that a 

8. 50 Am. Jur. 229. 
9. 50 id. 226, 
10. 50 id. 236. 


11, Ibid. 
12. 50 id. 237. 





OCTOBER 1959 








new meaning may not be given the words of an 
old statute because of changed conditions.” 

It is a familiar rule of statutory interpreta- 
tion that general terms in a statute are limited 
by subsequent more specific terms. By way of 
illustration, it has been held that under a 
statute which gives a preference to “the wages 
of the employees, operatives and laborers” of 
corporations . . ., the general and comprehen- 
sive word “employees” must be limited by the 
more specific words “operatives and labor- 
ers.” ** Thus a rule similar to the foregoing 
called the rule of ejusdem generis, which pro- 
vides that when such a term as “other persons” 
or “others” is used in a statute following a 
specific enumeration, its meaning is limited to 
items of the same nature as previously enumer- 
ated. This rule, however, is not conclusive.*® 
It is merely an available aid for the construc- 
tion of an ambiguous statute. If a considera- 
tion of the matter as a whole, and an examina- 
tion of the law relating thereto discloses that 
Congress did not intend such general words to 
be so limited, the rule simply does not apply. 
There are of course other exceptions to this 
rule.*¢ 

Still another familiar rule of statutory in- 
terpretation is the rule expressio unius est ex- 
clusio alterius. This principle provides that the 
mention of one thing implies the exclusion of 
another.'? Thus, the enumeration in a statute 
of certain methods to be utilized in accomplish- 
ing a specified purpose is usually considered as 
exclusive of all other methods. Just as in the 
rule of ejusdem generis, however, this canon 
..,. is not conclusive and has a limited use.** Again, 
if is an aid to construction, a tool available to 
the attorney for use under the proper condi- 
tions. It may not be used if its application 
would produce a result that Congress obviously 
did not intend. 


THE FOREGOING SPECIFIC rules of statu- 
tory interpretation are but a few of those, 
which along with the rules dealing with gram- 
mar, spelling, collocation and definitions, guide 
the reader to the true meaning of a particular 
law.*® In addition, there are numerous aids to 
interpretation of a more general nature. As 
Chief Justice Marshall once declared: “Where 
the mind labors to discover the design of the 
legislature, it seizes everything from which aid 
13. Ibid. 


14. Re Stryker, 158 N.Y. 526, 53 N.E. 525. 

15. Helvering v. Stockholms Enskilda Bank, 293 U.S. 84, 55 S. Ct. 50. 
16. See 50 Am. Jr. 250. 

17. Walla Walla v. Walla Walla Water Co., 172 U.S. 1, 19 S. Ct. 77. 
18. 50 Am. Jur. 245. 

19. See id. 252-290. 
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can be derived.” The subject matter of a 
statute is examined in the light of its historica] 
background. For legislation must be inter- 
preted and applied with a background of the 
prior statutory development, of common law and 
of court decisions. Of course since that body 
of Federal law which concerns the armed serv- 
ices is derived primarily from statutes, reason- 
ing will normally be from statute to statute. 
Yet, like all other statutory interpretations, this 
reasoning must be applied on a background of 
common law and judicial decisions. It is this 
background of common law, legislative history, 
case law on the subject, committee reports and 
prior statutes on the subject which often makes 
interpretation of Federal statutes such a diffi- 
cult task. Yet, it is a task which one must mas- 
ter in order to find the intent and will of Con- 
gress. It should be realized that Congress, in 
the enactment of a statute, will not be presumed 
to intend to overturn long-established principles, 
unless an intention to do so plainly appears, 
either from the express language of the statute 
or from clear implications therefrom. In view 
of this, an interpretation of a statute should 
make it harmonize with the pre-existing body 
of law, unless Congress has dictated other- 
wise.” 

The rule of in pari materia is involved in the 
foregoing principle. That is, two or more statu- 
tory provisions which are in pari materia should 
be construed together and compared with each 
other. They should not be singled out for sepa- 
rate consideration. This is one of the aids that 
helps lend uniformity to our statutory law. 

In order to ascertain the true meaning of a 
statute, the customs, usage, or habits existing 
at the time of its enactment into law may be 
examined. If the usage or custom conflicts with 
the statute, the latter of course controls. How- 
ever, if there is no conflict, and the provision 
is of doubtful meaning, such criteria may help 
to shed light upon the intent of Congress. 

20. United States v. Fisher, 2 Cranch (U.S.) 358, 2 L. ed. 304. 

21. Here the attorney on the Staff of the Commander is peculiarly 
equipped to research and examine the law concerning the subject 
matter of the statute that existed at the time of its enactment. 
If he is not immediately conversant with the law in issue, he is 
at least familiar with its general principles. Further, by virtue 
of his training and experience in legal bibliography, he knows 
where to find the law with a minimum of effort and in the most 
expeditious fashion. For U.S. statutory law, he turns to such 
works as the U.S. Code, the U.S. Code Annotated, the Federal Code 
Annotated, Mason’s U.S. Code, the Statutes at Large, C.C.H. 
Congressional Service, and the Congressional Record. His sources 
of case law include the official reporter, the national reporter 
system, and various selected or tated case reports. In addi- 
tion, he is cognizant of, and trained in the use of such items 
as digests, citators, legal periodicals, and looseleaf services. As 
Dr. Johnson once remarked, “Knowledge is of two kinds. We 
know a subject ourselves, or we know where we can find infor- 


mation upon it.” 
22. 50 Am. Jur. 340. 
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ANOTHER GENERAL AID to construction 
is an examination of the policy that induced 
enactment. Policy is an often overworked term 
and is frequently misused. Many times it takes 
on a nebulous character and has led to that 
much-quoted phrase which hangs on the walls 
of many offices, “There is no reason, it’s just 
policy.” In view of this, policy may only be 
considered when it is clear or can be readily and 
legitimately ascertained. It should be settled 
and uniform in order to be of any real signifi- 
cance. And, just as with the rule concerning 
custom and usage, even though the policy is 
clear, it may not prevail over the plain language 
of the statute. 

One frequently hears the expression that an 
action, although within the letter of the law, has 
violated the spirit of the law. Both the spirit 
and the letter should be considered. The former 
is often determined by research into the purpose 
or reason for which the statute was enacted. 
Sometimes the purpose of a statute is expressed 
within its terms, particularly in its preamble. 
But more often, research will be required inte 
journals and legislative records, including com- 
mittee hearings and reports, legislative debates, 
and statements of those who sought enactment 
of the law. Each such source, however, should 
be analyzed with care. Statements and testi- 
mony in committee hearings, for example, should 
be viewed with great caution as contrasted to 
reliance on committee reports. All informa- 
tion gleaned from the legislative history of a 
statute should be sifted, analyzed, and examined 
in the light of the final statutory product. It 
should be borne in mind that the committee and 
Congress as a whole was responsible for its 
enactment, not individuals who may have cast 
a favorable vote, but for a different reason. 
A difference of opinion exists as to whether the 
spirit or letter of a statute should control when 
they are in conflict. It is usually held, however, 
that unless the words are of clear import, the 
spirit will prevail.” 


Tue FOREGOING DISCUSSION of the spirit 
and the letter of the law brings into focus an- 
other principle of statutory construction that is 
of particular interest to the service. Should a 
statute be interpreted strictly or liberally? The 
law books are replete with statutes which are 
entitled to be interpreted liberally, as well as 
those which should receive a strict interpreta- 
tion. Each class of statutes, and sometimes each 
statute, is governed by its own set of rules as 


23. 50 id. 302. 





to which type of interpretation should be ap- 
plied. Accordingly, a thorough and complete dis- 
cussion of liberal and strict interpretation could 
well be the subject of a separate article. Never- 
theless, an article on statutory interpretation 
would indeed be remiss if it were to fail to at 
least touch upon liberal v. strict interpretation 
as it relates to one particular class of statutes, 
ie., those dealing with the rights and benefits 
accruing to the individual. 

The vast complexities of our modern weapons 
systems is oftentimes matched these days by 
the maze of laws and regulations that are con- 
stantly springing into existence which affect 
every facet of the personal affairs of the indi- 
vidual. Government life insurance, medical 
care, contingency option, survivors’ and depend- 
ents’ benefits, and retirement laws are but a few 
of the subjects covered by these statutes 
which permeate the very fibre of that all im- 
portant factor of morale that motivates most 
servicemen. Accordingly, all such statutes are 
entitled to and deserve a liberal interpretation. 
They should at all times be given a favorable 
construction, so as to give, if possible, a bene- 
ficial operation. The statute should be so inter- 
preted that it will avoid harsh results. The 
interpretation should not be reluctant and nig- 
gardly. Instead, it should embrace and inter- 
pret freely and generously all that Congress 
purported to give when it passed judgment on 
the statute.* Again, it is the can-do approach 
on the part of the naval attorney that can be 
turned to the advantage of the naval and Marine 
Corps service member. 

Should the military attorney take the appo- 
site approach, i.e., render an interpretation that 
will give the individual the minimum intended 
by the law, he does the Congress, the Navy, and 
the individual a great disservice. 


THE FOREGOING RULES are but a few of 
the principles of statutory interpretation that 
guide those who search for the true meaning of 
alaw. There are many, many other rules, and 
variations of rules, ranging from those dictat- 
ing an interpretation that will create an equita- 
ble result to those that seek to eliminate hard- 
ship or oppression as the result of interpreta- 
tion. But the principles discussed have been 
set forth to jog the memory of the naval or 
Marine Corps lawyer, who may not have dealt 
with them recently, and to acquaint the laymen 
with a few of the available aids to statutory 
construction. Authorities in this field should 


24. Sanders and Wade, Legal Writings on Statutory Construction, 
3 Vand. L. Rev. 569 (1950) (Detailed Bibliography). 
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be consulted for a more detailed examination of 
the canons involved. The principles discussed 
are not rules of law to be blindly followed. 
They are merely aids to employ in the reason- 
ing process involved in statutory interpretation. 
They may, of course, be cited to support an 
argument in favor of a particular interpreta- 
tion so that the person using them will prevail 
in his interpretation. 

It can be readily seen from the rules and ex- 
ceptions that have been stated that they all 
exist for and are subservient to one primary 
rule of construction—the intent of Congress. 
This is the common thread that binds them 
together. The sole objective of every rule of 
statutory interpretation is to ascertain the in- 
tent and will of Congress at the time the statute 
was enacted into law. Although it is sometimes 
difficult to find that intent,” the principles of 
interpretation have been designed to facilitate 
the search. The intent of Congress then with 
respect to a statute which it has enacted, and 
the true meaning of that statute are synony- 
mous. As Justice Reed has remarked: 


In the interpretation of statutes, the func- 
tion of the courts is easily stated. It is to 
construe the language so as to give effect to 
the intent of Congress. There is no invar- 
— rule for the discovery of that inten- 

eee 

There is, of course, no more persuasive evi- 
dence of the purpose of a statute than the 
words by which the legislature undertook to 
give expression to its wishes. Often these 
words are sufficient in and of themselves to 
determine the purpose of the legislature. In 
such cases we have followed their plain 
meaning. When that meaning had led to ab- 
surd or futile results, however, this court has 
looked beyond the words to the purpose of 
the act. Frequently, however, even when the 
plain meaning did not produce absurd re- 
sults but merely an unreasonable one 
“plainly at variance with the policy of legis- 
lation as a whole,” this court has followed 
that purpose rather than the literal words. 
When aid to construction of the meaning of 
words, as used in the statute, is available, 
there certainly can be no “rule of law” which 
forbids its use, however clear the words ap- 
pear on superficial examination .. .* 


Mr. Justice Reed thus voices the basic concept 
of statutory interpretation, i.e., apply the law 
as Congress intended it to be applied. In the 


25. Frankfurter, Some Reflections on the Reading of Statutes, 47 Col. 
L. Rev. 527 (1947). 


26. United States v. American Trucking Ass’n., 310 U.S. 534, 542 
(1940). 
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event of ambiguity, then use the proper tools 
to determine that intent. One caveat, however. 
Ambiguity is by no means an evil thing. Some- 
times it cannot be helped. At other times it can 
be helped but is deliberately left in the statute. 
Congress cannot envision every eventuality in 
every law that is enacted. Accordingly, some- 
times a certain amount of ambiguity will give 
the statute a needed flexibility and will permit 
the infusion of new ideas, consistent with the 
rules of interpretation, at a later date. 


DOD LEGISLATION (Continued from page 11) 
ant Secretary so expressed are, of course, those 
of the Secretary of Defense and to that extent 
establish Department of Defense policy. 





DrsPITE THE FACT that the process may 
appear unduly complex to the uninitiated per- 
son, it is the result of years of experience. 
More important, it has shown its effectiveness 
through the solid percentage of Department of 
Defense legislative proposals that have been en- 
acted into law by the Congress. The system as- 
sures that everyone with a legitimate interest 
in a legislative proposal has an opportunity to 
be heard. Further, when the occasion requires 
it, a Department of Defense position may be 
obtained in a very short period of time. This 
is not to say that problems are not met in ar- 
riving at a final departmental position. It says 
only that the ones that do arise seldom involve 
the mechanics of coordination shown in the 
chart on page 12. 

The chart on page 29 shows the same coordi- 
nation process in another context. It assumes 
that H.R. 1000, a bill introduced in the House 
of Representatives, has been submitted to the 
Department of Defense for its views. As it 
shows the basic coordination steps are the same. 

I will conclude this much oversimplified ac- 
count by directing a last word concerning the 
legislature process in the Department of De- 
fense to those who may not have been a part of 
it but have wondered if they should be. There 
is seldom a dull moment in this field. For the 
person with imagination, for the person who 
likes challenging problems, I recommend it 
highly. Whether he is “low man on the totem 
pole” or a high policy maker, the man who 
tackles these problems wholeheartedly, and 
with imagination, honesty, and humility, will 
be rewarded with feelings of solid accomplish- 
ment. More important he will have made his 
contribution to a better military establishment, 
which, after all, exists so that our democratic 
way of life may survive. 
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LEGISLATIVE HEARINGS (Continued from page 20) 


if not completely destroy, the tool as an instru- 
ment of democratic government. Without the 
imposition of complicating legally required 
procedures, however, the congressional hearing 
today is for the most part conducted in a cli- 
mate characteristic of a legal forum as con- 
trasted to that of a political arena, despotic 
“inquisition”, or even of a debating society. As 


an effective instrument of statecraft, it is ap- 
proaching, if not arrived at maturity. 

After thorough preparation reflecting such 
guidance as may be available from preliminary 
committee staff consultation, briefing by De- 
partmental specialists as to procedure, presen- 
tation, and problem areas as well as subject 
matter content, there is little reason today for 
the Departmental witness to approach a legis- 
lative hearing with an attitude other than one 
of mutual respect and cooperation. 





PUBLIC LAWS OF THE 86TH CONGRESS 1ST SESS. OF GENERAL INTEREST TO THE U.S. NAVY 


ARMED FORCES—Iimportation of gifts—Public Law 86-99 


@ This Act extends for a period of two years, until July 
1, 1961, the law which allows members of the Armed 
Forces on duty abroad a duty and import tax free entry 
of so much of any shipment of bona fide gifts as does not 
exceed $50 in value. This is a temporary privilege 
which has been provided continuously since 1942 through 
statutory renewals. 


ARMED FORCES RESERVE ACT—Extension of Enlistment Pro- 
grams—Public Law 86-96 


@ This Act extends for four years until August 1, 1963, 
the Reserve enlistment laws which form the basis of the 
six-month training program for persons under the age 
of 1844, and of the Reserve enlistment of persons pos- 
sessing technical skills. 


ARMED SERVICES—Medical Boards—Public Law 86—145 


@ This Act authorizes the head of the Federal depart- 
ment or agency charged with the hospitalization or 
medical care of a member of the uniformed service to 
appoint a board of medical officers from among medical 
officers or physicians of his department or agency to 
determine, in appropriate cases, the mental capacity of 
the member of the uniformed service. Under prior law 
such a determination could be made only by a board of 
officers of the service to which the member belongs. 
The amendment will permit a more expeditious release 
of pay to a member or his representative when such 
member is receiving treatment from the Veterans’ Ad- 
ministration or a hospital of a uniformed service other 
than that of which he is a member. 


CHAPLAINS—Annual Report—Public Law 86-140 


@ This Act repeals the statutory requirement that each 
chaplain in the Navy shall report annually to the Sec- 
retary of the Navy the official services performed by 
him. The basic statute was enacted in 1860 when the 
reporting system was the most effective way for the 
Secretary to keep advised of the activities of the ap- 
proximately 24 chaplains who were widely dispersed 
throughout the Navy. At the present time the Chief 
of Chaplains can provide information as to the activity 
of members of the Chaplain Corps. 


JAG JOURNAL 


FOREIGN NAVAL VESSELS, AND AIRCRAFT—Supplies and Serv- 
ices—Public Law 86—55 


@ This Act broadens existing authority under which 
the Secretary of the Navy may furnish supplies and 
services to naval vessels and aircraft of friendly foreign 
countries on a reimbursable basis without an advance 
of funds. Under previous law, supplies and services 
could be furnished only to naval vessels and at ports 
and naval bases of the United States. A prior advance 
of cash was required for services, and a prior reciprocal 
agreement was required before supplies could be fur- 
nished on a reimbursable basis. Under the amendments 
of this Act, aircraft are covered as well as vessels, sup- 
plies and services may be furnished at places other than 
ports and bases of the United States, and supplies and 
services, except ammunition, may be furnished on a 
reimbursable basis without an advance in cash. 


NAVAL ACTIVITIES—National Elections—Public Law 86—148 


@ This Act repeals a law first enacted in 1877 which 
provided that no increase of the force at any Navy yard 
could be made within 60 days of a national election ex- 
cept when the Secretary of the Navy certifies that the 
needs of the public service make such increase necessary 
at that time. The original law was intended to prevent 
the hiring of personnel for the purpose of influencing an 
election. Since that time, other laws have been enacted 
which control employment and protect against improper 
political activity. 


NAVAL VESSELS—Construction—Public Law 86—23 


@ This Act authorizes the President to undertake the 
construction of not to exceed twenty thousand tons of 
amphibious warfare vessels and landing craft and not 
to exceed four thousand tons of patrol vessels. 


NAVAL VESSELS—tLoans to Certain Governments—Public Law 
86—58 


@ This Act authorizes the President to extend the loan 
of two submarines to the Government of Italy, the loan 
of two submarines to the Government of Turkey, and 
the loan of two destroyers to the Government of the 
Republic of China on such terms and under such condi- 
tions as he deems appropriate. 
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NAVY—Officers’ Promotion—Public Law 86—155 


e@ This is the well known “hump” bill under which 
selection boards have met to recommend the continua- 
tion, or early retirement, of certain officers in the Navy 
and Marine Corps. The Act also provides the authority 
under which the Secretary of the Navy may establish 
zones of consideration for the promotion of male officers 
of the Marine Corps serving in the grade of major, in 
addition to or in lieu of the promotion zones now author- 
ized by law. A third feature of the Act is the repeal of 
the “tombstone” law under which higher retired grades 
were authorized for retired officers specially commended 
for the performance of duty in combat. 


RESERVES—Credit for Certain Types of Service—Public Law 86— 
197 


e This Act corrects inequities in computing years of 
service for retirement and other purposes. The Act 
covers the following types of service that may or may 
not be credited: National Guard after June 14, 1933; 
Nurse Corps or Nurse Corps Reserve of the Army or 
Navy before nurses were given permanent status; Ap- 
pointments in the Army under the Act of December 22, 


1942; Medical Department of the Army as a civilian 
employee in certain cases; Inactive Reserve nurse of 
the Army Nurse Corps established by the Act of Feb- 
ruary 2, 1901 or the Act of May 13, 1908; Aviation 
Cadet; and appointments after December 6, 1941 in the 
Army of the United States without component in certain 
circumstances. 


WOMEN’S ARMY AUXILIARY CORPS—Service Credit—Public Law 
86-142 


@ This Act will credit service in the Women’s Army 
Auxiliary Corps as active military duty for any person 
who subsequently served on active duty in any of the 
Armed Forces. During the period from May 19, 1942 
to September 30, 1943, the law provided that the WAAC 
was not a part of the Army, but its members served with 
the Army. The law was changed to bring them in the 
Army and give them status similar to women in the 
other Armed Forces, however, it was not made retro- 
active to cover the period in which they served with but 
not in the Army. Such service may now be counted, 
under the amendment of this Act, in computing years of 
active service. 





A LIST OF REPORTS AND DOCUMENTS OF THE 86TH CONGRESS, 1ST SESS. OF INTEREST 
TO NAVAL OFFICERS 


ARMED SERVICES 


Guided Missiles. Guided missiles in foreign countries. 
Prepared for the Committee on Armed Services by 
Eilene Galloway, Library of Congress. Committee print 
of April 1957. 


ATOMIC ENERGY 


International Atomic Energy Agency. U.S. participation 
in the International Atomic Energy Agency. Message 
from President of the U.S.... First Annual Re- 
port ... House Doc. no. 85 of February 26, 1959. 
Atomic Energy for Mutual Defense Purposes. Proposed 
amendment to agreement for cooperation with the United 
Kingdom of Great Britain and proposed agreements for 
cooperation with the Republic of France, Canada, 
Turkey, The Netherlands, Germany, and Greece on the 
uses of Atomic Energy for mutual defense purposes. 
H. Report no. 672 of July 15, 1959. 

Reactor Safeguards. AEC report on Indemnity Act and 
Advisory Committee on Reactor Safeguards. Committee 
print of April 1959. 


ASTRONAUTICS 


The United States and outer space. H. Report 2710 of 
January 3, 1959. 

Survey of space law. H. Doc. 89 of 1959. 

Summary of hearings, astronautics and space explora- 
tions. Staff Report ...on H.R. 11881. H. Doc. 87. 
The next ten years in space, 1959-1969. H. Doc. 115 of 
1959. 


Space Handbook: astronautics and its applications. 
Staff Report. H. Doc. 86 of 1959. 

The International Geophysical Year and space research. 
Staff Report. H. Doc. 88. 

International cooperation in the exploration of space; 
Staff Report of the Committee. . . . Also H. Report 2709 
of October 15, 1958. 

Governmental organization for space activities. 
port no. 806 of August 25, 1959. 

Final report of the Special Committee on Space and 
Astronautics. S. Report 100 of March 11, 1959. 

U.S. Aeronautics and Space activities. January 1 to 
December 31, 1958, message from President transmitting 
1st Annual Report . . . H. Doc. 71 of February 2, 1959. 
U.S. Aeronautics and Space Activities. January 1 to 
December 31, 1958. Message from the President.... 
H. Doc. 71—86th of February 2, 1959. 

U.S. Policy on the control and use of outer space; Report 
of the... H. Report 353 of May 11, 1959. 

Status of missile and space programs; report of the 
Committee... H. Report no. 562 of June 18, 1959. 
The first Soviet moon rocket. Report of the Committee 
.... H. Report 1086 (No. 38). 

Space propulsion. Report of the Committee ... H. Re- 
port 1087 (No. 26) of August 31, 1959. 

Satellites for world communication. H. Report 343 also 
Com. Print No. 6 of May 7, 1959. 
Status of missile and space programs. 
H. Report 562 of June 18, 1959. 
The ground-cushion phenomenon. 
521 of June 10, 1959. 

Chemical, biological, and Radiological Warfare. Re- 
search in CBR. H. Report 815 (No. 23). 


S. Re- 


A report... 


Report. H. Report 


31 OCTOBER 1959 





COMMUNISM 


Language. Language as a communist weapon. Consul- 
tation with Dr. Stefan T. Possony. Com. Print of 
March 2, 1959. 

Contest With World Communism. Study of the effective- 
ness of governmental organization and procedure in the 
contest with world communism. S. Report 302 of May 
1959. 

Security Laws. Subcommittee to Investigate the Admin- 
istration of the Internal Security Act and other Internal 
Security Laws. Contradictions of Communism. 1959. 


CONTRACTS 


Contracting out Government responsibility for adminis- 
trative, management, and other services. Report of... 
H. Report No. 688 of July 1959. 


DEFENSE PRODUCTION 


Eighth annual report of the Activities of the Joint Com- 
mittee on Defense Production, with material on mobiliza- 
tion from departments and agencies. S. Report no. 1 of 
January 1959. 


FOREIGN AFFAIRS 


United Nations. Observations on the United Nations. 
Report of Senator Bourke B. Hickenlooper and Senator 
Mike Mansfield. S. Doc. No. 26, April 1959. 

Mutual Security Program. Report on the Mutual Se- 
curity Program, by the Citizens Foreign Aid Committee 
and Comments supplied by the Department of State, the 
Department of the Treasury, the Department of Defense 
and the International Cooperation Administration. 
Committee print of April 1959. 

Latin America. Report on United States relations with 
Latin America. Report by Subcommittee on Foreign 
Affairs. H. Report 354 of May 1959. 

US. Foreign Aid, its purpose, scope, administration and 
related information, prepared by Legislative reference 
service, Library of Congress. H. Doc. 116 of June 1959. 
Draper Report. Report on the organization and admin- 
istration of the military assistance program submitted 
to the President on June 1959. 2d Interim Rpt. H. 
Doc. 186. 


FOREIGN RELATIONS 


Mutual Security. Fiscal years 1948 to 1959. March 
1958. 

Documents on Germany, 1944-1959. Background docu- 
ments on Germany, 1944-1959, and a chronology of 
political developments affecting Berlin, 1945-1956. 
Commitee Print of May 1959. 


SMALL BUSINESS 


Small Business participation in Defense subcontracting, 
S. Report 716 of August 1959. 


NASA 


Report. First semiannual report to the Congress of the 
National Aeronautics and Space Administration, Octo. 
ber 1, 1958—-March 31, 1959. Message from the Presi. 
dent of the U.S.... H. Doc. 187 of June 1959. 


NATO 


Fourth NATO parliamentarians conference; report of 
the U.S. House Delegation to the Paris conference of 
NATO parliamentarians, November 15-21, 1958. 4H, 
Report 265 of April 1959. 


ARMED SERVICES 


Weapons Systems Management and Team Systems Con- 
cepts in Government Contracts. Superintendent of Doc- 
uments, Jacket no. GPO 40113. 

Employment of Retired Naval Personnel in Defense 
Industry. Superintendent of Documents, GPO Jacket 
no. 44112. 

Reserve Officers. Promotion of Reserve Officers to Gen- 
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